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FOREWORD

In recent years the European and Inter-American Human Rights Courts
have intensified their cooperation in the form of visits by judges, staff
exchanges and videoconferences. Judicial dialogue between our two courts
is now on a solid footing.

The importance of this cooperation cannot be overstated, given the
similarity of the rights and freedoms protected by the respective treaties
governing the work of the two courts, and the existence of equivalent
criteria of admissibility and principles of interpretation. Moreover, the
increasing similarity of issues brought before the two courts has conferred a
new relevance on their respective bodies of case-law.

This book is a first, modest effort to present, in a single volume, a selection
of the leading decisions delivered by each court in 2014. In addition to
their importance in their own right, some of these decisions also serve
to illustrate how the courts are increasingly having regard to each other’s
approach to human rights protection. We hope this selection, published
in English and Spanish, will assist in showing similarities in the manner
in which each human-rights convention is interpreted and also where the
judicial approach differs.

Finally, we wish to express our gratitude to the Governments of
Luxembourg and Norway for their generous financial contributions towards
the staff-exchange programme enabling lawyers from each registry to spend
time familiarising themselves with the working methods and case-law of the
sister court.

Erik Fribergh Pablo Saavedra Alessandri
Registrar of the European Registrar of the Inter-American
Court of Human Rights Court of Human Rights
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EUROPEAN COURT OF HUMAN RIGHTS

CASE OF O’KEEFFE v. IRELAND
(Application no. 35810/09)

GRAND CHAMBER

JUDGMENT OF 28 JANUARY 2014

[Extracts]!

1. This is an excerpt from the judgment delivered by the Grand Chamber in the case of OKeeffe
v. Ireland. It contains a summary which does not bind the Court. The full English text of the judgment
is available in the HUDOC database at: http://hudoc.echr.coe.int/eng?i=001-140235. In addition to
the authentic English and French versions of this judgment, HUDOC also contains Spanish translations
of select case-law at: http://hudoc.echr.coe.int.


http://hudoc.echr.coe.int/eng?i=001-140235
http://hudoc.echr.coe.int/
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SUMMARY!

Sexual abuse of child by teacher in Church-managed school

Having regard to the fundamental nature of the rights guaranteed by Article 3
and the particularly vulnerable nature of children, it is an inherent obligation of
government to ensure their protection from ill-treatment, especially in a primary-
education context, through the adoption, as necessary, of special measures and
safeguards. The existence of useful detection and reporting mechanisms were
fundamental to the effective implementation of the criminal law designed to deter
child sexual abuse. A State could not absolve itself from its obligations to minors
in primary schools by delegating those duties to private bodies or individuals (see

paragraphs 146, 148 and 150 of the judgment).
Article 3

Positive obligations — Sexual abuse of child by teacher in Church-managed school —
Inherent obligation of government to ensure protection of children from ill-treatment —
Inability of State to absolve itself from obligations by delegating duties to private bodies
or individuals — Awareness of risk — Effectiveness of mechanisms for detecting and
reporting ill-treatment — Effective investigation

Article 13 in conjunction with Article 3

Effective remedy — Absence of domestic remedy to establish liability of State in respect of
child abuse by teacher in Church-managed school

*x

Facts

The applicant alleged that she had been subjected to sexual abuse by a teacher
(L.H.) in 1973 when she was a pupil in a State-funded national school owned and
managed by the Catholic Church. National schools were established in Ireland in
the early nineteenth century as a form of primary school directly financed by the
State, but administered jointly by the State, a patron, and local representatives.
Under this system the State provided most of the funding and laid down regulations
on such matters as the curriculum and teachers’ training and qualifications, but
most of the schools were owned by clerics (the patron) who appointed a school
manager (invariably a cleric). The patron and manager selected, employed and
dismissed the teachers.

1. This summary by the Registry does not bind the Court.
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L.H. resigned from his post in September 1973 following complaints by other
pupils of abuse. However, at that stage the Department of Education and Science
was not informed about the complaints and no complaint was made to the police.
L.H. moved to another national school, where he continued to teach until his
retirement in 1995. The applicant suppressed the abuse to which she had been
subjected and it was not until the late 1990s, after receiving counselling following
a police investigation into a complaint by another former pupil, that she realised
the connection between psychological problems she was experiencing and the abuse
she had suffered. She made a statement to the police in 1997. L.H. was ultimately
charged with 386 criminal offences of sexual abuse involving some twenty-one
former pupils of the national school the applicant had attended. In 1998 he pleaded
guilty to twenty-one sample charges and was sentenced to a term of imprisonment.
The applicant was subsequently awarded compensation by the Criminal Injuries
Compensation Tribunal and damages in an action against L.H. She also brought
a civil action for damages alleging negligence, vicarious liability and constitutional
responsibility on the part of various State authorities (but, for technical reasons,
she did not sue the Church). However, the High Court rejected those claims in a
judgment that was upheld by the Supreme Court on 19 December 2008, essentially
on the grounds that the Irish Constitution specifically envisaged a ceding of the actual
running of national schools to interests represented by the patron and the manager,
that the manager was the more appropriate defendant to the claim in negligence and
that the manager had acted as an agent of the Church, not of the State.

In her complaint to the Court, the applicant complained, inter alia, that the State
had failed to structure the primary-education system so as to protect her from abuse
(Article 3) and that she had not been able to obtain recognition of, or compensation
for, the State’s failure to protect her (Article 13).

Law
1. Article 3:

a. Substantive aspect — It was an inherent obligation of government to ensure the
protection of children from ill-treatment, especially in a primary-education context,
through the adoption, as necessary, of special measures and safeguards. In this
connection, the nature of child sexual abuse was such, particularly when the abuser
was in a position of authority over the child, that the existence of useful detection
and reporting mechanisms were fundamental to the effective implementation of
the criminal law designed to deter such abuse. A State could not absolve itself of its
obligations to minors in primary schools by delegating those duties to private bodies
or individuals. Nop, if the child had selected one of the State-approved education
options (whether a national school, a fee-paying school or home schooling), could
it be released from its positive obligation to protect simply because of the child’s
choice of school.

The Court therefore had to decide whether the State’s framework of laws, and notably
its mechanisms of detection and reporting, had provided effective protection for
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children attending a national school against any risk of sexual abuse of which the
authorities had, or ought to have had, knowledge at the material time. Since the
relevant facts had taken place in 1973, any State responsibility in the applicant’s
case had to be assessed from the point of view of facts and standards existing at that
time, disregarding the awareness society had since acquired of the risk of sexual
abuse of minors in an educational context.

It was not disputed that the applicant had been sexually abused by L.H. or that her
ill-treatment fell within the scope of Article 3. There was also little disagreement
between the parties as to the structure of the Irish primary-school system, which
as a product of Ireland’s historical experience was unique in Europe with the State
providing for education (setting the curriculum, licencing teachers and funding
schools) while the national schools provided the day-to-day management. Where
the parties disagreed was on the resulting liability of the State under domestic law
and the Convention.

In determining the State’s responsibility, the Court had to examine whether
the State should have been aware of a risk of sexual abuse of minors such as the
applicant in national schools at the relevant time and whether it had adequately
protected children, through its legal system, from such ill-treatment.

The Court found that the State had to have been aware of the level of sexual crime
against minors through its prosecution of such crimes at a significant rate prior to
the 1970s. A number of reports dating from the 1930s to the 1970s gave detailed
statistical evidence on the prosecution rates in Ireland for sexual offences against
children. The Ryan Report of May 2009 also evidenced complaints made to the
authorities prior to and during the 1970s about the sexual abuse of children by
adults. Although that report focused on reformatory and industrial schools,
complaints about abuse in national schools were also recorded.

Accordingly, when relinquishing control of the education of the vast majority of
young children to non-State actors, the State should have adopted commensurate
measures and safeguards to protect those children from the potential risks to their
safety through, at minimum, effective mechanisms for the detection and reporting
of any ill-treatment by and to a State-controlled body.

However, the mechanisms that had been put in place and on which the Government
relied were not effective. The 1965 Rules for national schools and the 1970
Guidance Note outlining the practice to be followed for complaints against teachers
did not refer to any obligation on a State authority to monitor a teacher’s treatment
of children or provide a procedure for prompting children or parents to complain
about ill-treatment directly to a State authority. Indeed, the Guidance Note expressly
channelled complaints about teachers directly to non-State managers, generally
the local priest, as in the applicant’s case. Thus, although complaints about L.H.
were in fact made in 1971 and 1973 to the manager of the applicant’s school, he
did not bring them to the notice of any State authority. Likewise, the system of
school inspectors, on which the Government also relied, did not specifically refer
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to any obligation on the inspectors to inquire into or monitor a teacher’s treatment
of children, their task principally being to supervise and report on the quality of
teaching and academic performance. While the inspector assigned to the applicant’s
school had made six visits from 1969 to 1973, no complaint had ever been made to
him about L.H. Indeed, no complaint about L.H.’s activities was made to a State
authority undl 1995, after his retirement. The Court considered that any system
of detection and reporting which allowed just under 400 incidents of abuse by a
teacher to occur over such a long period had to be considered ineffective.
Adequate action taken on the 1971 complaint could reasonably have been expected
to avoid the applicant being abused two years later by the same teacher in the same
school. Instead, the lack of any mechanism of effective State control against the
known risks of sexual abuse occurring had resulted in the failure by the non-State
manager to act on prior complaints of sexual abuse, the applicant’s later abuse by
L.H. and, more broadly, the prolonged and serious sexual misconduct by L.H.
against numerous other students in the same national school. The State had thus
failed to fulfil its positive obligation to protect the applicant from sexual abuse.

Conclusion: violation (eleven votes to six).

b. Procedural aspect — As soon as a complaint of sexual abuse by L.H. of a child
from the national school was made to the police in 1995, an investigation was
opened during which the applicant was given the opportunity to make a statement.
The investigation resulted in L.H. being charged on numerous counts of sexual
abuse, convicted and imprisoned. The applicant had not taken issue with the fact
that L.H. was allowed to plead guilty to representative charges or with his sentence.
Conclusion: no violation (unanimously).

2. Article 13 in conjunction with Article 3: The applicant had been entitled to
a remedy establishing any liability of the State. Accordingly, the proposed civil
remedies against other individuals and non-State actors on which the Government
had relied must be regarded as ineffective in the present case, regardless of their
chances of success. Equally, while central to the procedural guarantees of Article 3,
L.H.’s conviction was not an effective remedy for the applicant within the meaning
of Article 13.

As to the alleged remedies against the State, it had not been shown that any of the
national remedies (the State’s vicarious liability, a claim against the State in direct
negligence or a constitutional tort claim) was effective as regards the applicant’s
complaint concerning the State’s failure to protect her from abuse.

Conclusion: violation (eleven votes to six).
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JUDGMENT

In the case of O’Keeffe v. Ireland,
The European Court of Human Rights, sitting as a Grand Chamber

composed of:

Dean Spielmann, President,

Josep Casadevall,

Guido Raimondi,

Ineta Ziemele,

Mark Villiger,

Isabelle Berro-Lefevre,

Bostjan M. Zupancic,

Alvina Gyulumyan,

Nona Tsotsoria,

Zdravka Kalaydjieva,

Nebojsa Vucini¢,

Vincent A. de Gaetano,

Angelika Nufiberger,

André Potocki,

Krzysztof Wojtyczek

Valeriu Gritco, judges,

Peter Charleton, ad hoc judge,
and Michael O’Boyle, Deputy Registrar,

Delivers the following judgment...:

PROCEDURE

1. The case originated in an application (no. 35810/09) against Ireland
lodged with the Court under Article 34 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by an
Irish national, Ms Louise O’Keeffe (“the applicant”), on 16 June 20009.

2. 'The applicant was represented by Mr E. Cantillon, a lawyer practising
in Cork. The Irish Government (“the Government”) were represented by
their Agent, Mr P. White, of the Department of Foreign Affairs.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE
12. The applicant was born in 1964 and lives in Cork, Ireland.

A. Background

13. The following facts were not contested by the parties.

14. The applicant attended Dunderrow National School from 1968. The
school was owned, through trustees, by the Catholic Bishop of the Diocese
of Cork and Ross who was recognised by the Department of Education and
Science (“the Department”) as the school’s patron. The manager, acting on
behalf of the bishop, was the local parish priest (S.). The latter being elderly
and infirm, a local priest (O.) was the de facto manager who acted on behalf
of, and in the interests of, S. The term “manager” used below refers both to
O. and to the management function he performed. Dunderrow National
School had two teachers, one of whom (L.H.) was the school’s principal, a
married man. Dunderrow was one of four national schools in the applicant’s
parish.

15. In 1971 a parent of a child complained to the manager that L.H.
had sexually abused her child. That complaint was not reported to the
police, to the Department or to any other State authority and was not acted
upon by the manager.

16. During the first six months of 1973 the applicant was subjected to
approximately twenty sexual assaults by L.H. during music lessons in his
classroom. During the time she attended those lessons, the applicant and
her parents were unaware of the allegation made in 1971 about L.H.

17. In September 1973 other parents brought to the applicant’s parents’
attention similar allegations concerning L.H. Following a meeting of
parents chaired by the manager about this, L.H. went on sick leave. In
September 1973 he resigned from his post. Those allegations were not
reported at that time to the police, to the Department or to any other State
authority. In a brief conversation, the applicant’s mother asked her whether
L.H. had touched her. The applicant responded to the effect that something
of a sexual nature had happened but she did not recall the conversation
going any further. In January 1974 the manager notified the Department
that L.H. had resigned and named his replacement. Soon thereafter L.H.
took up a position in another national school where he taught until his
retirement in 1995.

18. Between 1969 and 1973, the inspector assigned to the region visited
Dunderrow National School on six occasions which was, as he later stated
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in evidence, an above average number of visits. He met with L.H. and S. He
attended parent meetings on the question of Dunderrow’s amalgamation
with other schools. No complaint about L.H. was made to him. He observed
the teaching work of L.H. and considered it satisfactory.

19. The applicant suppressed the sexual abuse. While she had significant
psychological difficulties, she did not associate those with the abuse. In 1996
she was contacted by the police who were investigating a complaint made
in 1995 by a former pupil of Dunderrow National School against L.H. The
applicant made a statement to the police in January 1997 and was referred
for counselling. During the investigation a number of other pupils made
statements. L.H. was charged with 386 criminal offences of sexual abuse
involving some twenty-one former pupils of the school during a period of
about ten years. In 1998 he pleaded guilty to twenty-one sample charges
and was sentenced to imprisonment. His licence to teach was withdrawn by
the Minister for Education (“the Minister”) under Rule 108 of the National
School Rules 1965 (“the 1965 Rules”).

20. In or around June 1998, and as a consequence of the evidence of
other victims during the criminal trial and subsequent medical treatment,
the applicant realised the connection between her psychological problems
and the abuse by L.H. and understood the extent of those problems.

B. Criminal Injuries Compensation Tribunal (“the CICT”)

21. InOctober 1998 theapplicantapplied to the CICT for compensation.
An initial award (44,814.14 euros (EUR)) was made by a single judge. The
applicant appealed to a CICT panel. She claimed that the CICT gave her
the option of continuing her appeal (at the risk of finding that her CICT
application would be rejected as out of time) or of accepting the initial offer
of the CICT with some additional expenses (EUR 53,962.24, the non-
pecuniary aspect being EUR 27,000). The applicant accepted the offer by
letter of 5 November 2002 and gave the standard undertaking to repay the
CICT award from any other award she may receive, from whatever source,
in relation to the same injury. The award was made on an ex gratia basis.
Since the State is never a party to CICT proceedings, it became aware of this
award later before the High Court (see directly below).

C. Civil action for damages (No. 1998/10555P)

1. High Court

22. On 29 September 1998 the applicant instituted a civil action against
L.H. and the Minister as well as against Ireland and the Attorney General,
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claiming damages for personal injuries suffered as a result of assault and
battery including sexual abuse by L.H. Her claim against the latter three
defendants (“the State Defendants”) was threefold: (a) negligence by the
State arising out of the failure of the State Defendants in relation to the
recognition, examination and supervision of the school and in failing to put
in place appropriate measures and procedures to protect against, and put a
stop to, the systematic abuse by L.H. since 1962; (b) vicarious liability of the
State Defendants for the acts of L.H. since, inter alia, the true relationship
between him and the State was one of employment; and (c) liability given
the applicant’s constitutional right to bodily integrity, the responsibility of
the State Defendants to provide primary education under Article 42 of the
Constitution and the measures put in place to discharge that responsibility.

23. Since L.H. did not file a defence, on 8 November 1999 the
applicant obtained judgment in default against him. On 24 October
2006 the High Court assessed and awarded damages payable by L.H. in
the sum of EUR 305,104, comprising EUR 200,000 in general damages,
EUR 50,000 in aggravated damages, EUR 50,000 in exemplary damages,
and EUR 5,104 in special damages. The applicant took enforcement
proceedings. L.H. claimed he had insufficient means and she obtained an
instalment order of EUR 400 per month. The first payment was received
in November 2007 so that she has been paid in the region of EUR 31,000
to date. She registered a judgment mortgage against that part of the family
home owned by L.H.

24. As regards her case against the State Defendants, she requested a
Professor Ferguson to advise her on the question of the adequacy of child-
protection mechanisms in Ireland in the 1970s. He responded by letter
of 14 April 2003. Professor Ferguson agreed that, if the child-protection
protocols existing in 2003 had been in place in 1973, it was very likely
that the applicant’s abuse would have been acted upon in a manner which
would have ensured the promotion of her welfare. He feared that pleading
the case on the basis of what the State should have known at the time would
be unsuccessful because it would not be possible to project onto the past
the knowledge and systems of accountability that existed in the present day.

25. The High Court hearing against the State Defendants began on
2 March 2004. On 5 March 2004, while the applicant was presenting her
evidence, the High Court judge, in response to the applicant’s complaint
regarding the absence of a State system for adverting to and addressing
sexual abuse in national schools, asked Counsel for the applicant as follows:

“What evidence do I have, or what should I have deduce[d] from the evidence that

has been given that either the system in operation was a bad system, and I will come
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back to that, or that there was an alternative system that should have been applied, and
what that alternative system might have been.”

26. When the applicant’s case concluded, the State Defendants applied
for a direction to strike out the case on the basis that no prima facie case had
been made out by the applicant as regards all three grounds, submitting,
inter alia, that there was no evidence of negligence. On 9 March 2004 the
High Court accepted the State Defendants’™ application, the court being
“satisfied that the plaintiff had not established a case in negligence against
the [State Defendants]” (the “non-suit” order). The court did not and was
not called upon to distinguish between the two bases of the negligence
claim. However, a prima facie case had been made out on the questions of
vicarious and constitutional liability and evidence would be called from the
defendants on those matters. The trial finished on 12 March 2004.

27. On 20 January 2006 the High Court delivered judgment. It found
that the action was not statute barred. It also concluded that the State was
not vicariously liable for the sexual assaults perpetrated by L.H. given the
relationship between the State and the denominational management of
national schools. Although counsel for the applicant had orally suggested
that the State should be vicariously liable for the inaction of the manager, the
High Court judgment did not address this point. Finally, the High Court
found that no action lay for a breach of a constitutional right where existing
laws (in this case, tort) protected that right. The costs of the proceedings
against the State Defendants were awarded against the applicant.

2. Supreme Court (O’Keefle v. Hickey, [2008] IESC 72)

28. In May 2006 the applicant appealed to the Supreme Court. Her
Notice of Appeal challenged the finding on vicarious liability and referred to
two matters: the absence of reasons for the interim ruling of 9 March 2004
and the High Court judgment’s failure to rule on the vicarious liability for
the inaction of the manager. Mr Justice Hardiman described the appeal as
limited to the State’s vicarious liability for the acts of L.H. and the manager,
although he commented in his judgment on the other two initial claims of
the applicant (direct negligence and the constitutional claim). Mr Justice
Fennelly also considered that the appeal concerned only vicarious liability
for the acts of L.H., although he refused to accept that the State was
vicariously liable for the manager.

29. The appeal was heard from 11 to 13 June 2006. By a majority
judgment of 19 December 2008 (Hardiman ] and Fennelly ], with whom
Chief Justice Murray and Mr Justice Denham concurred and Mr Justice
Geoghegan dissented), the Supreme Court dismissed the appeal.
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30. Hardiman ] described in detail the legal status of national schools.
While the arrangements for national-school education might “seem rather
odd today”, they had to be understood in the context of Irish history in the
early nineteenth century. Following denominational conflict and the later
concession of Catholic emancipation in 1829, the dissenting churches and
the Catholic Church wished to ensure that children of their denominations
be educated in schools controlled by the denomination and not by the State
or the established (Anglican) Church. Those churches were “remarkably
successful” in achieving this aim: from the very beginning of the Irish system
of national education (encapsulated in the “Stanley letter” of 1831), State
authorities paid for the system of national education “but did not manage
it or administer it at the point of delivery”. The latter function was left to
the local denominational manager. While State funding was accorded on a
proportionate basis to all denominational schools, the population was at the
time overwhelmingly Catholic so that the majority of national schools had
Catholic patrons and managers.

31. Hardiman J went on to describe as “remarkable” the fact that, whilst
in nineteenth-century Europe firmer distinctions were being drawn between
Church and State and Church influence in the provision of public services
(including education) was ebbing, in Ireland the position of the Church
became stronger and more entrenched. He adopted the evidence of one
expert witness (in the history of education in Ireland) who described the
position after the inception of the Irish Free State in 1922 and noted that
the Catholic managers in this “managerial” system

“were very clearly articulate and very absolutely ... precise in how they interpreted
what the situation was for national schools in the new Ireland ... It had to be Catholic
schools under Catholic management, Catholic teachers, Catholic children”.

32. That expert witness went on to describe the answer of the Catholic
Church in the 1950s to a request by a teachers’ trade union to have
local committees deal with maintaining and repairing school buildings.
The Catholic Church had responded that there could be no interference
whatever with the “inherited tradition of managerial rights of schooling”.
The limited proposal of the union was considered to be the thin edge of the
wedge because, in due course, the request might be to interfere with “other
aspects of the manager’s authority vis-2-vis the appointment and dismissal
of teachers which was of course the key concern that had been fought for
and won over the years”. Hardiman ] referred to the “urgent desire” of the
denominations to maintain their role in primary education.

33. AsHardiman ] explained, the Constitution reflected this managerial
structure: the obligation in Article 42 § 4 on the State to “provide for” free
primary education reflected a largely State-funded, but entirely clerically
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administered, system of education. As a result there were approximately
3,000 national schools in Ireland: most were under the control of Catholic
patrons and managers, a few were under the control of other denominations
and even fewer were controlled by non-denominational groups.

34. Hardiman ] noted that, in recent times and after more than a
century and a half, the provision of education was belatedly and at least
partially placed on a statutory basis by the Education Act 1998; prior to that
Act the system had been administered by the 1965 Rules as well as by other
ministerial letters, circulars and notes.

35. As to what could be gleaned from the 1965 Rules, Hardiman ]

noted:

“The Minister laid down rules for national schools but they were general in nature
and did not allow him to govern the detailed activities of any individual teacher. He
inspected the schools for their academic performance, other than religious instruction,
but it did not go further than that. He was ... deprived of the direct control of the
schools, and of the enormous power which that brings, because ‘there was interposed
between the State and the child the manager or the committee or board of management’.
Equally, the Minister did not appoint the manager or the teacher or directly supervise
him. This, indeed, was the essence of the ‘managerial system’. I cannot see, on the
evidence, that he had any scope whatever to make a personal judgment about either
of these two individuals. Moreover, it seems to have been instinctively recognised by
the parents who complained about the first defendant that the person with direct
authority to receive the complaint and do something about it was the clerical and
clerically appointed manager. No complaint, on the evidence, was directed to the
Minister or to any State body. The matter was handled, so to speak, ‘in house’ at the
election of the complainants. The end result of the process was a voluntary resignation
followed by the employment of [L.H.] in another school in the vicinity.

All these factors tending to distance the Minister and the State authorities from the
management of the school and the control of the first defendant are direct consequences
of the long established system of education, described above and mandated in the
Constitution whereby the Minister pays and, to a certain extent, regulates, but the
schools and the teachers are controlled by their clerical managers and patrons. It is not
the concern of the Court cither to endorse or to criticise that system but merely to
register its existence and the obvious fact that it deprives the Minister and the State of
direct control of schools, teachers, and pupils.”

36. Hardiman ] observed that the sexual abuse of a pupil was the negation
of what L.H. was employed to do but he also found that in 1973 it “was
an unusual act, little discussed, and certainly not regarded as an ordinary
foreseeable risk of attending at a school”. He considered it “notable” that she
did not sue the patron, the diocese of which he was bishop, his successors
or his estate, the trustees of the property of the Diocese of Cork and Ross
(owners of the school), the manager or his estate or successors.
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37. Hardiman ] concluded that, having regard to the relevant test for
vicarious liability and to the above-described arrangements for the control
and management of national schools, the State Defendants were not liable
to the applicant for the wrongs committed against her. In particular, even
applying the wider form of vicarious liability invoked, the Minister’s absence
of direct control over L.H., long since ceded to the manager and the patron,
prevented a finding against the Minister. The relationship of L.H. and the
State — a “triangular one with the Church” — was entirely sui generis and a
product of Ireland’s unique historical experience. The manager was

“the nominee of the patron, that is of a power other than the Minister and he did
not inform the Minister of any difficulties with, or complaints about, [L.H.] or of his
resignation and appointment to teach elsewhere until they were faits accomplis. He was
the agent not of the Minister, but of the Catholic Church, the power in whose interest
the Minister was displaced from the management of the school”.

38. Hardiman ] commented on two of the applicant’s original claims
which had “not been proceeded with”.
39. As to the claim of negligence by the State, he remarked:
“... this is a claim which could more appropriately be made against the manager.
It was he who had the power to put in place appropriate measures and procedures
governing the running of the school. The Minister can hardly be responsible for a
failure to ‘cease’ a course of action of whose existence he was quite unaware.”

40. As to the claim about the responsibility of the State in the provision
of primary education under Article 42 of the Constitution and the measures
put in place to discharge that responsibility, Hardiman J stated:

“I have already analysed the terms of Article 42 from which it will be seen that
the Minister, in the case of this national school, was simply providing assistance and
subvention to private and corporate (i.e. Roman Catholic) endeavour, leaving the
running of the school to the private or corporate entities. The Minister is thereby, as
Kenny ] pointed out in Crowley v. Ireland [1980] L.R. 102, deprived of the control
of education by the interposing of the patron and the manager between him and
the children. These persons, and particularly the latter, are in much closer and more
frequent contact with the school than the Minister or the Department.

I do not read the provisions of Article 42.4 as requiring more than that the Minister
shall ‘endeavour to supplement and give reasonable aid to private and corporate
educational initiative’, to ‘provide for free primary education’. ... In my view the
Constitution specifically envisages, not indeed a delegation but a ceding of the actual
running of schools to the interests represented by the patron and the manager.”

41. Hardiman J concluded by pointing out that nothing in the judgment
could be interpreted as suggesting liability on the part of the Church and, in
any event, it was quite impossible to do so because those authorities had not
been heard by the Supreme Court since the applicant had not sued them.
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42. Fennelly J, who delivered the other majority judgment, began by
noting that the “calamity of the exploitation of authority over children so
as to abuse them sexually” had shaken society to its foundations. Cases of
sexual abuse had preoccupied the criminal courts and the Supreme Court
for many years and it was surprising that that court was confronted for the
first time with questions relating to the liability of institutions including the
State for sexual abuse of schoolchildren in a national school by a teacher.

43. Fennelly J also described in some detail the history and consequent
legal status of national schools, which system had survived independence
in 1922 and the enactment of the Constitution in 1937. He accepted the
expert’s evidence that it was not a State system but rather a “State-supported
system”. He noted the clear division of power between the State (funding and
fixing the curriculum) and the manager (day-to-day running of the school
including hiring and firing teachers), noting that the different religions were
determined to preserve and guard their own distinct religious education so
that national schools developed on a denominational basis.

44. He considered inspectors to be a crucially important part of the
system of State oversight and maintenance of standards which enabled
the Minister to be satisfied about the quality of the system. However, he
noted that the inspection regime did not alter the division of responsibilities
between the State and the manager, the inspectors having no power to direct
teachers in the carrying out of their duties. The 1965 Rules reflected this
allocation of responsibilities between the Church and State authorities. Even
if, in modern times, the State played a more intrusive role, responsibility for
day-to-day management remained with the manager. He concluded that
the State was not vicariously liable for the acts of L.H. or, for the same
reasons, for the failure of the manager to report the 1971 complaint to
the State. L.H. was not employed by the State but, in law, by the manager.
While L.H. had to have the qualifications laid down by the Minister and
had to observe the 1965 Rules and while the State had disciplinary powers
in those respects, L.H. was not engaged by the State and the State could not
dismiss him.

45. Referring back to the reference in the Notice of Appeal to the
State’s liability for the failure of the manager to report the 1971 complaint,
Fennelly J concluded that “[f]or the same reason, insofar as it is necessary
to say so, there can be no liability for the failure of [the manager] to report
the 1971 complaint. [The manager] was not the employee of the second
defendant.”

46. Geoghegan ] dissented. He accepted that neither the Department
nor its inspectors had any knowledge of the assaults. He noted that, for
all practical purposes, most primary education in Ireland took the form of
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a joint enterprise between Church and State and he considered that that
relationship was such that there was a sufficient connection between the
State and the creation of the risk as to render the State liable. Geoghegan ]
relied, notably, on the role of school inspectors. He examined in some
detail the evidence given by, and concerning the role of, school inspectors
noting, inter alia, that if an allegation of sexual assault by a teacher on a
national-school pupil was considered well-founded by an inquiry set up
by the Department, it could lead to the withdrawal of recognition or to a
police investigation and, if the police found the complaint justified, to the
withdrawal of the teacher’s licence to teach.

47. By ajudgment of 9 May 2009 the Supreme Court vacated the High
Court order for costs against the applicant since it was not disputed that
hers was an important and complex test case. It determined that each party
had to bear its own costs related to the action against the State Defendants.

48. The applicant was legally represented throughout the civil
proceedings, although she did not have legal aid.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. Primary education in Ireland

1. Background

49. The Court refers to the description of the history and structure of
the national-schools system of primary education provided by the Supreme
Court in OKeeffe v. Hickey, ([2008] IESC 72) and, notably, by Hardiman ]
and Fennelly ] (see paragraphs 30-35 and 42-44 above).

50. Section 4 of the School Attendance Act 1926 required parents to
ensure their children attended a national school or another suitable school,
unless there was a reasonable excuse for not so doing, for example if the child
was receiving suitable primary education elsewhere, if there was no national
school accessible to which the parent did not object on religious grounds,
or if the child was prevented from attending by some other sufficient cause.
Attendance in full-time education was therefore compulsory for all children
between 6 and 14 years of age until 1969 when the official school-leaving
age was increased to 16. Primary education has been universally free in
Ireland since the nineteenth century.

51. The vast majority of children attending primary school attended
“national schools” which are State-financed and denominational primary-
education establishments. Department reports for 1972/73 and 1973/74
recorded the existence of 3,776 and 3,688 national schools respectively. The
Department’s statistical report for February 1973 indicated that 94% of
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primary schools were national schools. According to the 1965 Investment in
Education Report, 91% of national schools were Catholic-run and catered
for 97.6% of national-school pupils while 9% were Protestant-run, catering
for 2.4% of such pupils. A 2011 report by the Department notes that
approximately 96% of primary schools remained under denominational
patronage and management (including 89.65% under Catholic patronage
and management).

52. In 1963/64 there were 192 fee-paying non-State-aided primary
schools for approximately 21,000 children which represented about 4 to
4.5% of all primary-school pupils. The vast majority of these schools were
in urban areas, the great majority of which were in Dublin.

53. The “Commission on School Accommodation’s Report on the
Revised Ciriteria for the Establishment of New Primary Schools” in February
2011 confirmed that, until the 1970s, the only choice effectively available
to parents was the local national school. It considered that by the end of
the 1970s there was evidence of change with the establishment in 1978 of
the first multi-denominational school and a growth in Irish language inter-
denominational and multi-denominational schools.

2. The 1937 Constitution

54. Article 42 is entitled “Education” and reads as follows:

“1. The State acknowledges that the primary and natural educator of the child is the
Family and guarantees to respect the inalienable right and duty of parents to provide,
according to their means, for the religious and moral, intellectual, physical and social
education of their children.

2. Parents shall be free to provide this education in their homes or in private schools
or in schools recognised or established by the State.

3. (1) The State shall not oblige parents in violation of their conscience and lawful
preference to send their children to schools established by the State, or to any particular
type of school designated by the State.

(2) The State shall, however, as guardian of the common good, require in view
of actual conditions that the children receive a certain minimum education, moral,
intellectual and social.

4. The State shall provide for free primary education and shall endeavour to
supplement and give reasonable aid to private and corporate educational initiative, and,
when the public good requires it, provide other educational facilities or institutions
with due regard, however, for the rights of parents, especially in the matter of religious
and moral formation.

5. In exceptional cases, where the parents for physical or moral reasons fail in their
duty towards their children, the State as guardian of the common good, by appropriate
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means shall endeavour to supply the place of the parents, but always with due regard
for the natural and imprescriptible rights of the child.”

55. In McEneaney v. the Minister for Education ([1941] IR 430), the
Supreme Court observed that for “more than a century it has been recognised
that the provision of primary education is a national obligation”. Article 42
§ 4 conferred on children a right to receive free primary education and
the words “provide for” meant that the State did not itself have to educate
children but rather had to ensure that appropriate education was provided

to them (Crowley v. Ireland [1980] IR 102).

3. Relevant legislation

56. The Children Act 1908 governed child protection and contemplated
State intervention in the form of taking a child into care in cases of inter-
familial abuse. The Education Act 1998 (“the 1988 Act”) was the first
comprehensive legislation on education since the foundation of the State.
It put on a statutory basis the State-funded and privately managed nature
of primary education, making no fundamental structural changes thereto.

4. Rules for national schools (‘the 1965 Rules”) and relevant ministerial
circulars

57. Rules in place before independence in 1922 were applied to
national schools until the 1965 Rules were adopted by the Department.
While the 1965 Rules were neither primary nor secondary legislation, they
have legal force and form part of the relevant statutory regime (Brown v.
Board of management of Rathfarnham Parish national school and Others
([2006] IEHC 178). Otherwise, the Department regulated matters within
its remit by notes, circulars and other official Department instruments.
The Minister could withdraw recognition from a school or withdraw an
individual teacher’s licence if the 1965 Rules were not complied with
(Rules 30 and 108 of the 1965 Rules, respectively).

5. Managers and boards of management

58. Rule 15 of the 1965 Rules provided that the manager was charged
with the direct government of the school, the appointment of the teachers
and, subject to the Minister’s approval, their removal. A manager was to
visit a school and ensure the 1965 Rules were complied with (Rule 16).
Subject to the authority of the manager, the principal was responsible for
discipline, the control of the other members of the teaching staff and all
other matters connected with school arrangements (Rule 123(4)).
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59. Rule 121 set out rules for teachers’ conduct: they had to, inter alia,
act in a spirit of obedience to the law; pay the strictest attention to the
morals and general conduct of their pupils; take all reasonable precautions
to ensure the safety of their pupils; and carry out all lawful instructions
issued by the manager. Rule 130 required teachers to have a lively regard
for the improvement and general welfare of their pupils, to treat them
with kindness, combined with firmness, and to govern them through their
affections and reason and not by harshness and severity.

60. Most primary schools now have boards of management. A
ministerial circular (16/76) set out arrangements until the 1998 Act put
the boards on a statutory basis. Section 14 of that Act provides that it is the
duty of the patron to appoint, where practicable and in accordance with
the “principle of partnership”, a board the composition of which is agreed
between the Minister and the education partners. As bodies corporate with
perpetual succession, the boards could sue and be sued.

6. Inspectors

61. The 1965 Rules envisaged that the Minister and persons authorised
by him (inspectors) could visit and examine the schools whenever they
thought fit (Rule 11). Rule 161 defined inspectors as being agents of the
Minister required to supply the Minister with such local information as he
or she might require for the effective administration of the system. They were
required to call the attention of managers and teachers to any rules which
appeared to them to be being infringed. They were entitled to communicate
with the manager with reference to the general condition of the school “or to
matters requiring the manager’s attention, making such suggestions as they
may deem necessary”. An inspector was required to pay frequent incidental
visits to the schools in his district and to make obligatory annual visits to
assess the work of teachers. Circular 16/59 provided guidance to inspectors
as to their role vis-a-vis managers and teachers, as to the manner in which
incidental and general inspections were to be carried out and as regards their
assessment of the work of teachers.

7. Complaints

62. A Guidance Note of 6 May 1970 outlined the practice to be followed
as regards complaints against teachers. The complainant was to be informed
that the matter was one for the manager, in the first instance, and asked to
clarify whether the complaint had been notified to the manager. The manager
had to obtain observations from the relevant teacher and to forward those
observations, together with the manager’s own views, to the Department.
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The Deputy Chief Inspector within the Department would then identify
whether an investigation was required. If so, the inspector was to interview
the manager, the teacher and parents. If an inquiry led to relevant findings
against the teacher, Rule 108 authorised the Minister to take action against
a teacher if the latter had conducted him or herself improperly or failed
or refused to comply with the 1965 Rules. The Minister could pursue the
teacher’s prosecution, withdraw recognition and/or withdraw or reduce the
teacher’s salary. As noted above, the manager could dismiss a teacher, subject
to the Minister’s approval.

B. Criminal law and related matters

63. 'The sexual abuse of a minor was prohibited by sections 50 and 51
of the Offences Against the Person Act 1861 (as amended). The Criminal
Law Amendment Act 1935 (“the 1935 Act”) was designed to make further
provision for the protection of young girls and to amend the law concerning
sexual offences. Sections 1 and 2 of the 1935 Act created the offences of
defilement of girls under 15 years of age and of girls between 15 and 17 years
of age. Section 14 of the 1935 Act also provides:

“It shall not be a defence to a charge of indecent assault upon a person under the
age of fifteen years to prove that such person consented to the act alleged to constitute
such indecent assault.”

Consequently, any girl under 15 years of age cannot consent to any form
of sexual contact and any such contact was (and still is) a crime. In addition
to these statutory offences, these acts amounted to ordinary assault.

64. There was no limitation period applicable to indictable offences in
Ireland so that an offender could be prosecuted until the end of his or her
life.

65. A victim can apply for compensation for injury suffered as a result
of violent crime under the Scheme of Compensation for Personal Injuries
Criminally Inflicted. The Scheme is administered by the the CICT. The
prescription period is three months, but it can be extended. The initial
decision is taken without a hearing and a hearing is held in private before
a division of the CICT. The appeal decision is final. Compensation is paid
on an ex gratia basis. It covers expenses and losses (out-of-pocket expenses
and bills less social welfare payments, salary or wages received while on sick
leave) and, until 1986, non-pecuniary loss.

C. Civil law and related matters

66. A tort is a civil wrong which causes someone to suffer loss resulting
in legal liability for the person who commits the tortious act, the tortfeasor.
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The tort of negligence requires proof that there was a duty of care between
the plaintiff and the defendant (which involves establishing the existence of
a relationship of proximity between the parties such as would call for the
exercise of care by one party towards the other), that that duty was breached
and that that breach was causative of damage (for example, Bearty v.
The Rent Tribunal [2005] IESC 66).

67. Vicarious liability is the attribution of liability to a person or
entity who did not cause injury and who may not be at fault but who has
a particular legal relationship to the person who did cause the injury, and
who himself was at fault, including through negligence. Legal relationships
that can lead to vicarious liability include the relationship of employer and
employee.

68. It is also possible to rely on the Constitution to seek redress against
an individual for a breach of one’s constitutional rights. In Meskell v. CIE
[1973] IR 121), the court stated:

“... if a person has suffered damage by virtue of a breach of a constitutional right or
the infringement of a constitutional right that person is entitled to seek redress against
the person or persons who have infringed that right.”

Such a resort to constitutionally created torts only occurs if there is a gap
in existing tort law which needs to be supplemented.

D. Relevant public investigations and child-protection develop-
ments

1. The Carrigan Report 1931

69. The Carrigan Committee was appointed in 1930 to consider whether
certain criminal statutes needed amendments and to make proposals to deal
with “the problem of juvenile prostitution”. It held seventeen sittings, heard
twenty-nine witnesses and considered other written submissions.

70. On 20 August 1931 the Committee submitted its final report to the
Minister for Justice. The report recommended a combination of social and
legislative reforms as regards, inter alia, sexual crimes against minors.

71. The Police Commissioner was an important witness before the
Committee. Prior to appearing, he submitted statistical information he had
gleaned from responses to a circular issued by him to over 800 police stations
about the prosecution of sexual offences from 1924 to 1930 including for the
offences of “defilement, carnal knowledge or rape” of girls under 10 years of
age, between 10 and 13, between 13 and 16, between 16 and 18 and over 18
years of age. He submitted a detailed analysis of those statistics noting, inzer
alia, that there was an “alarming amount of sexual crime increasing yearly,
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a feature of which was the large number of cases of criminal interference
with girls and children from 16 years downwards, including many cases of
children under 10 years of age”. He was of the opinion that less than 15%
of sexual crime was prosecuted for various reasons including the reluctance
of parents to pursue matters for various reasons.

72. On the advice of the Department of Justice (in a memorandum
accompanying the report), neither the evidence before, nor the report of,
the Carrigan Committee was published. In so advising, the Department of
Justice criticised the report in several respects and noted that the obvious
conclusion to be drawn from it was that the ordinary feelings of decency
and the influence of religion had failed in Ireland and that the only remedy
was by way of police action. The debate on the report took place in a
parliamentary committee. Several recommendations were implemented
including the adoption of the Criminal Law Amendment Act 1935 (see
paragraph 63 above). The Department of Justice’s files on this report were
published in 1991. Further archival material was released in 1999.

2. Reformatory and industrial schools

73. Reformatory schools were established in the 1850s and industrial
schools in the 1860s. These schools were mainly denominational and State-
funded. The former received young offenders but there were never more than
a few of such schools. However, there were fifty or so industrial schools which
were schools for the training of children: children were lodged, clothed and
fed as well as taught (section 44 of the Children Act 1908). From 1936 to
1970, a total of 170,000 children and young persons (involving about 1.2%
of the relevant age group) entered industrial schools. The average stay was
approximately seven years. The great majority of children were committed
to industrial schools because they were “needy” and the next most frequent
grounds of entry were involvement in a criminal offence or non-attendance
at school. Each of these grounds involved committal by the District Court.
Section 7 of the Rules and Regulations for Industrial Schools 1933 provided
that children’s literary instruction would be in accordance with the national
schools programme and set down recommended hours for both literary
instruction and industrial training.

3. The Cussen and Kennedy Reports on reformatory and industrial schools

74. The Cussen Report, published in 1936, was commissioned by the
State into the running of reformatory and industrial schools. The report
endorsed the system contingent on its implementing fifty-one conclusions
and recommendations. The system continued largely unchanged undil a
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later committee, set up by the State and chaired by Justice Eileen Kennedy,
surveyed these schools. The Kennedy Report was published in 1970, when
the reformatory and industrial school system was already in decline. The
closure of certain schools was recommended and other proposals for change
were made. It found, notably, that the system of inspection had been totally
ineffective and it recommended, together with other reporting mechanisms,
the establishment of an independent statutory body to ensure the highest
standards of child care and to act, inter alia, as a watchdog,.

4. The Ryan Report on reformatory and industrial schools

75. Following public disclosures and controversies in the late 1980s
and early 1990s about, notably, clerical child abuse in Ireland, the Prime
Minister issued the following written statement on 11 May 1999:

“On behalf of the State and of all citizens of the State, the Government wishes to
make a sincere and long overdue apology to the victims of childhood abuse for our
collective failure to intervene, to detect their pain, to come to their rescue.”

76. The Commission to Inquire into Child Abuse Act 2000 was
adopted (amended in 2005). A Commission (later known as the Ryan
Commission) investigated and reported on child abuse (including sexual
abuse) primarily in reformatory and industrial schools. Since there were
relatively few reformatory schools, the Commission’s work principally
concerned industrial schools.

77. The Commission’s mandate mainly covered the 1930s to 1970s, the
period between the Cussen and Kennedy Reports. Evidence was collected
over a period of nine years and included voluminous documentation,
expert evidence and the testimony of around 1,500 complainants. The
“Investigation Committee” heard evidence from witnesses who wished to
have their allegations investigated whereas the “Confidential Committee”
provided a private forum for witnesses to recount abuse suffered by them.
The evidence to the latter committee was therefore unchallenged.

78. The Commission reported in May 2009 (“the Ryan Report”). It
found that there had been widespread, chronic and severe physical, including
sexual, abuse of children mainly by clergy in the reformatory and industrial
schools. While the religious authorities managed cases of abuse so as to
protect the congregations and minimise the risk of public disclosure, the
report confirmed that they had reported complaints of sexual abuse of pupils
by lay persons to the police. The Secretary General of the Department, in
evidence to the Investigation Committee, regretted the significant failings
in its responsibility to children in the reformatory and industrial schools:
while those institutions were privately owned and operated, the State had a
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clear responsibility to ensure that the care children received was appropriate
and the Department had not ensured a satisfactory level of care. Complaints
of clerical child abuse were seldom reported to the Department itself and it
had dealt inadequately with the complaints which were received.

79. Chapter 14 of Volume 1 (“the Brander Chapter”) examined the
career of “a serial sexual and physical abuser” who was a lay teacher in
around ten schools (including six national schools) for forty years ending
in 1980. After retirement, he was convicted on numerous charges of sexual
abuse of pupils. The report noted that, when parents had tried to challenge
his behaviour in the 1960s and 1970s, he was protected by diocesan and
school authorities and moved from school to school. Evidence was given of
complaints to the police in the 1960s. Complaints to the Department in the
early 1980s were ignored, an attitude which, as the Department accepted
before the Commission, was impossible to defend even by the standards of
the time. Not only was the investigation shocking in itself, but it illustrated
“the ease with which sexual predators could operate within the educational
system of the State without fear of disclosure or sanction”.

80. Volume IIT comprised the Report of the Confidential Committee
which heard evidence of abuse from 1930 to 1990 from 1,090 persons
about 216 institutions which comprised mainly reformatory and industrial
schools but also included national schools. The Committee heard eighty-
two reports of abuse from seventy witnesses in relation to seventy-three
primary and second level schools: most concerned children leaving prior
to or during the 1970s and sexual abuse was reported by over half of the
witnesses. Contemporary complaints were made, inter alia, to the police and
the Department. Certain witnesses emphasised the public, and therefore
evident, nature of the sexual abuse.

81. Volume IV, Chapter 1, concerned the Department which had legal
responsibility under the Children Act 1908 for children committed to
the reformatory and industrial schools. The Department had insufficient
information because its inspections were inadequate. Department ofhicials
were aware that abuse occurred and should have exercised more of the
Departments ample legal powers over the relevant schools in the interests
of the children, such as the power to remove a manager. However, the
Department made no attempt to impose changes that would have improved
the lot of the children in those schools. Indeed:

“The failures by the Department ... [could] also be seen as tacit acknowledgment by
the State of the ascendancy of the Congregations and their ownership of the system.
The Department[’s] Secretary General ... [stated] that the Department had shown
a ‘very significant deference’ towards the religious Congregations. This deference

impeded change, and it took an independent intervention in the form of the Kennedy
Report in 1970 to dismantle a long out-dated system.”
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82. Volume V contained copies of, inter alia, expert reports. Certain
complainants had briefed a senior lecturer in Irish history, Professor Ferriter,
to address the proposition that the State had only become aware, at a policy
level, of the physical abuse of minors in the 1970s and of the sexual abuse
of minors in the 1980s. The Commission took over as sponsor of his report
and annexed it to its own report. Professor Ferriter’s report put the events
before the Ryan Commission in their historical context. He described
the Carrigan Report (1931) as a “milestone” as regards the provision of
compiled information about the rate of prosecution of sexual crime in
Ireland. He also provided and analysed later prosecution statistics (from the
1930s to the 1960s) drawn from criminal-court archives. The police had
been quite vigorous in their prosecution of paedophiles but the fact that
most sexual crimes were not actually reported suggested that such crime was
a serious problem throughout the twentieth century in Ireland. Professor
Ferriter went on to point out that the criminal-court archives demonstrated
a “consistently high level of sexual crime directed against young boys
and girls”. While most of those cases were not recorded in the media, he
considered that the police had extensive contemporaneous knowledge of the
existence of such crimes.

83. Volume V annexed a research report completed by Mr Rollison,
requested by the Ryan Commission itself and entitled “Residential Child
Care in England, 1948-1975: A History And Report”. He set out the
history of residential school care in England during the period 1948 to
1975. Under the heading “Abuse”, Mr Rollison indicated that, prior to the
mid-1980s, there was “little professional or adult sensitisation either to the
word or to the possibility of abuse” and that it was “essential to avoid the
trap and potential excesses” of judging this period by today’s standards.

84. The Ryan Report contained several recommendations. It was
considered important, as a first step, for the State to admit that abuse of
children occurred because of failures of systems and policy, of management
and administration, as well as of senior personnel who were concerned with
the reformatory and industrial schools. A series of other recommendations
were made about the development and review of child-orientated State
policies and services, about accountability, about the necessity for adequate
and independent inspections of all services to children and for the fullest
implementation of “Children First: National Guidelines for the Protection

and Welfare of Children” (see paragraph 89 below).

5. Later reports on sexual abuse

85. Later public inquiries and reports criticised the response by the
Catholic Church to allegations of child sexual abuse by the clergy.
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86. The Ferns Report 2005 identified over 100 complaints of child abuse
made between 1962 and 2002 against twenty-one priests of the Diocese of
Ferns. The report criticised the response of the Church but referenced few
complaints to the State authorities prior to or during the 1970s.

87. The Murphy Report 2009 concerned the handling by the Church
and State of complaints of child abuse made between 1975 and 2004
against clergy of the Archdiocese of Dublin. The report accepted that child
sexual abuse by clerics was widespread during the relevant period. While
the need for child-protection legislation had been clearly recognised in
the early 1970s, the legislative delay until the early 1990s was described as
extraordinary.

88. In 1996 the Irish Catholic Bishops adopted a framework document
entitled “Child Sexual Abuse: Framework for a Church Response”. The
Cloyne Report 2011 examined the response of the Catholic Church
authorities to complaints made to them about clerical sexual abuse after the
framework document was adopted, a point at which those authorities could
reasonably be considered to have been aware of the extent of the problem
and of the manner of dealing with it. The report was highly critical of the
response of the Church, even during this later period.

6. Additional child-protection developments

89. In November 1991 the Department issued guidelines on procedures
for dealing with allegations or suspicions of child abuse (Circular 16/91).
They were updated in 2001 (“Child Protection — Guidelines and Procedures”)
and in 2006 (“Child Protection Guidelines and Procedures for Primary
Schools”). In 1999 the first comprehensive framework for child protection
was adopted by the State (“Children First: National Guidelines for the
Protection and Welfare of Children”). These guidelines were to assist in
the identification and reporting of child abuse and to improve professional
practices in organisations providing services to children and families. The
code has been updated since then, most recently in 2011. The Government
have published the Children First Bill 2012 with a view to ensuring effective
implementation of these guidelines.

90. The Ombudsman for Children was established in 2002 to promote
public awareness of children’s rights. New and focused criminal offences
were adopted including the offence of reckless endangerment of a child
(section 176 of the Criminal Justice Act 2006). Various compensation
schemes have been set up providing redress mainly to abuse victims from
reformatory and industrial schools. The “children’s rights” referendum of
2012 led to the approval of the thirty-first amendment to the Constitution
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which proposes to insert provisions, orientated towards child rights and
protection, into Article 42 of the Constitution. The amendment has not
come into force pending litigation.

III. RELEVANT INTERNATIONAL LAW AND PRACTICE

A. The Council of Europe

91. The Parliamentary Assembly of the Council of Europe (“PACE”)
first made recommendations concerning child protection in 1969 with its
Recommendation 561 entitled “Protection of Minors against ill-treatment”.
Although primarily concerned with the beating of children in the home, it
recommended that States be invited to “take all necessary measures to ensure
that the competent ministries and departments are aware of the gravity and
extent of the problem of children subject to physical or mental cruelty” and,
further, to “request the official services responsible for the care of maltreated
children to coordinate their action as far as possible with the work
undertaken by private organisations”. Recommendation No. R (79) 17
of the Committee of Ministers on the protection of children against ill-
treatment builds on this PACE Recommendation: governments were to
take all necessary measures to ensure the safety of abused children “where
the abuse is caused by acts or omissions on the part of persons responsible
for the child’s care or others having temporary or permanent control over
him”.

92. 'The European Social Charter 1961 provides in Article 7 that children
and young persons have the right to special protection against physical and
moral hazards to which they are exposed.

B. The United Nations

93. The Geneva Declaration of the Rights of the Child was adopted
by the League of Nations in 1924 and emphasised, as a preamble to its five
protective principles, that mankind owed to the child “the best that it had
to give”. By unanimous vote in 1959, the General Assembly of the United
Nations adopted its Declaration of the Rights of the Child extending the
1924 Declaration. This 1959 Declaration is prefaced by the general principle
that a child, by reason of his physical and mental immaturity, needed special
safeguards and care. Principle 2 provides that a child shall enjoy special
protection and shall be given opportunities and facilities to enable him to
develop physically, mentally, morally, spiritually and socially in a healthy
and normal manner and in conditions of freedom and dignity, the best
interests of the child being always paramount. Principle 8 provides that the
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child shall in all circumstances be among the first to receive protection and
relief and Principle 9 states that the child shall be protected against all forms
of neglect, cruelty and exploitation.

94. The Universal Declaration of Human Rights 1948 (UDHR) con-
tains two Articles which expressly refer to children — Article 25 on special
care and assistance and Article 26 on the right to free elementary education
— as well as the catalogue of human rights which apply to all human beings
including the right not to be subjected to cruel, inhuman or degrading
treatment.

95. Article 24 of the International Covenant on Civil and Political Rights
(ICCPR) stipulates that “every child shall have, without any discrimination
... the right to such measures of protection as are required by his status as
a minor, on the part of his family, society and the State”. Article 2 of the
International Covenant on Economic, Social and Cultural Rights (ICESC)
requires States to take steps, including legislating, to progressively realise the
rights guaranteed by the Covenant. Article 10 of the ICESC consistently
stipulates that special measures of protection and assistance should be
taken on behalf of the young. Article 12 addresses the right of all to “the
enjoyment of the highest attainable standard of physical and mental health”,
and incorporates a specific provision under which States Parties are obliged
to take steps for the provision for the healthy development of children. Both
Covenants were opened for signature in 1966 and they were signed and
ratified by Ireland in 1973 and 1989 respectively.

96. The Preamble to the 1989 United Nations International Convention
on the Rights of the Child recalls, inter alia, the various child-protection
provisions of the 1924 and 1959 Declarations, the UDHR, the ICCPR and
the ICESC. Article 19 provides that the State shall protect the child from
maltreatment by parents or others responsible for the care of the child and
establish appropriate social programmes for the prevention of abuse and the
treatment of victims.

THE LAW

97. The applicant complained that the State failed to protect her from
sexual abuse by a teacher in her national school and that she did not have
an effective remedy against the State in that regard. She relied on Article 3
(alone and in conjunction with Article 13), Article 8, Article 2 of Protocol
No. 1 as well as these latter Articles taken in conjunction with Article 14 of
the Convention.
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II. ALLEGED VIOLATION OF THE SUBSTANTIVE ASPECT OF
ARTICLE 3 OF THE CONVENTION

122. Article 3 reads as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

A. The parties’ submissions

1. The applicant

123. The applicants core complaint was that the State had failed, in
violation of its positive obligation under Article 3, to put in place an adequate
legal framework of protection of children from sexual abuse, the risk of
which the State knew or ought to have known and which framework would
have countered the non-State management of national schools. There were
no clear or adequate legal obligations or guidance for the relevant actors
to ensure they acted effectively to monitor the treatment of children and
to deal with any complaints about ill-treatment including abuse. Articles 3
and 8, as well as Article 2 of Protocol No. 1, read together put a duty on the
State to organise its educational system so as to ensure it met its obligation
to protect children, an obligation facilitated, but not required, by Article 42
of the Constitution.

124. Education was a national obligation (McEneaney and Crowley, cited
above), as it was in any advanced democracy. Article 42 of the Constitution
was permissive so that the State could and should have chosen to provide
education itself. Even if the State outsourced that obligation to non-State
entities, the national-school model could and should have accommodated
greater child-protection regulations. One way or the other, a State could
not avoid its Convention protective obligations by delegating primary
education to a private entity (see Costello-Roberts v. the United Kingdoml,
25 March 1993, Series A no. 247-C]). Finally, the State could not absolve
itself by saying that the applicant had had other educational options which,
in any event, she had not.

125. The applicant relied on certain material, notably the Carrigan and
Ryan Reports, to substantiate her claim that the State either had, or ought
to have had, knowledge of the risk of abuse of children in national schools.
She pointed out that the Ryan Report had been published after nine years of
investigation and after the Supreme Court judgment in her civil action. She
also maintained that the State had or ought to have had knowledge of the
fact that appropriate protective measures, including adequate monitoring
and reporting mechanisms, were not in place to prevent such abuse. In
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short, she maintained that the abuse of national-school pupils was facilitated
by the national-school model of primary education combined with a failure
to put in place effective measures of protection to prevent and detect sexual
abuse.

126. The measures, on which the Government relied, were inadequate
and, indeed, the applicant considered they confirmed an absence of
State control. The 1965 Rules and Circulars were neither primary nor
secondary legislation; their legal basis was unclear; they were so numerous
and overlapping that the extent to which they remained in force was also
unclear; and they were not readily available to the public. In any event,
those Rules and Circulars were not effective: there was no reference to
sexual abuse, no procedure for complaining about abuse and no binding
requirement to monitor, investigate or report abuse to a State authority.
The point of contact for the parents remained the manager. Whether or
not action would have been taken on foot of a complaint to the State, the
absence of an effective detection and complaints procedure meant that
complaints were not passed on to the State.

127. The applicant also considered that the system of inspection could
have protected children from abuse, but did not. It was designed to ensure
the quality of teaching and not to control the conduct of teachers or to receive
complaints of abuse. Accordingly, parents considered themselves obliged to
complain to the manager and, indeed, the Guidance Note of 6 May 1970
directed them to do so. There was no relationship between the inspector
and the parents, either in principle or practice and none of the guidelines
or circulars referred to any contact between parents and inspectors. The
inadequacy of the State system of inspection was, in the applicant’s opinion,
established by, inter alia, the Ryan Report, by a comparison with the
extensive child-protection guidelines which have been adopted since then
and by the facts of the present case. In this latter respect, there had been just
under 400 instances of abuse since the mid-1960s in Dunderrow National
School by L.H. and not one related complaint to an inspector.

128. More generally, the applicant pointed out the stark contrast
between the State’s detailed pleadings in her domestic action — where it
claimed to have no control, knowledge or role in school management or as
regards teachers’ conduct or propensities and where it laid full responsibility
squarely on the patrons and managers — and the State’s position before this
Court — where it is argued that there was a clear legal framework of State
protection in place.

129. Finally, the causation test was set out in E. and Others v. the United
Kingdom, [no. 33218/96], §$ 98-100[, 26 November 2002]). The applicant
submitted that, had there been an effective reporting mechanism, the 1971
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complaint would have been reported and there was therefore more than a

“real prospect” that the 1973 abuse would not have happened.

2. The Government

130. The Government endorsed the Supreme Court’s description of the
development and structure of the Irish primary-education system adding
that it existed when the Irish State was created in 1922 and was maintained
with the enactment by the people of Article 42 of the Irish Constitution
in 1937. Dunderrow National School was therefore owned, operated and
managed by the Catholic Church and its representatives. L.H. was not a
State employee but was employed by the manager who, in turn, managed
the school on behalf of the patron. This was not a technical bureaucratic
distinction but a real “ceding” of the ownership and management of
schools to denominations. This situation suited the majority and minority
denominations, it reflected the will of the Irish people and it was not the
function of this Court to recast the relationships which formed the basis
of a significant portion of the Irish primary-school system. The suggestion
that primary education was a national enterprise to be entirely State run
in an advanced democratic State stemmed from a particular ideological
outlook that was not necessarily shared by all Contracting States and not by
Ireland. They pointed to the fact that no legislation obliged a child to attend
a national school as the law allowed other schooling options.

131. As regards the substantive complaint about a failure to protect
under Article 3, the Government argued that the liability of the State was not
engaged. The case of Van der Mussele v. Belgium (23 November 1983, Series A
no. 70) was distinguishable because there was no question of “delegation” of
obligations since Article 2 of Protocol No. 1 only required States to ensure
that no one was denied an education. The above-cited Costello-Roberts case
was different because corporal punishment was part of a disciplinary system
and therefore within the ambit of education whereas L.H.’s behaviour
was “the very negation” of a teacher’s role. State responsibility for criminal
offences unrelated to securing a Convention right was therefore limited
to an operational obligation to protect (see Osman v. the United Kingdom,
28 October 1998, Reports of Judgments and Decisions 1998-VIII) and there
was no evidence that the State knew or ought reasonably to have known
in 1973 of a real risk of a teacher abusing a pupil or of L.H. abusing the
applicant.

132. As to what the State actually knew, the Government noted that
neither the documents disclosed in discovery, nor the evidence of the
inspector of Dunderrow National School, to the High Court indicated that
the State authorities had received any complaint about L.H.’s behaviour.



38 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

133. Nor could it be said that the State ought to have been aware of a risk
of sexual abuse of children by teachers in national schools in the 1970s. It
was fundamental to assess the question of the State’s constructive knowledge
without the benefit of hindsight: in 1973 awareness of the risk of child
abuse was almost non-existent and standards could not be retrospectively
imposed on the early 1970s on the basis of today’s increased knowledge and
standards. The core question was what ought to have been the perceived
risk of sexual abuse of children by teachers in primary schools in Ireland
in the early 1970s and the answer was none. The Government pointed
out the reference by Hardiman ] to the different ethos which existed in
the 1970s which explained why no parent had made a direct complaint
to the State authorities at the relevant time. The Government relied also
on the research paper entitled “Residential Child Care in England, 1948-
1975: A History And Report” annexed to the Ryan Report. The applicant
herself had presented no evidence to the domestic courts as to the level
of awareness of risk in the 1970s and, indeed, her own expert (Professor
Ferguson) considered that there was no evidence to support the need for
preventative strategies in the early 1970s. The Carrigan Report did not
assist her: while it contained some information about an increase in sexual
crime and indicated that the police were active in prosecuting such crimes
against young girls, there was no suggestion that a girl was at risk in school
from a teacher. While the Government accepted that the Department had
mishandled a complaint about Mr Brander, one could not extrapolate from
this a constructive knowledge on the part of the State in the 1970s of a
general risk to children from sexual abuse in schools. Once the State had a
relevant awareness and understanding of the issues, relevant guidelines were
introduced.

134. In any event, domestic law contained effective protective
mechanisms commensurate with any risks which could have been perceived
at the time. The actions of L.H. were offences in the criminal law and,
indeed, as soon as complaints were made to the police in the mid-1990s,
a full criminal investigation was carried out and L.H. was convicted and
imprisoned. The civil law of tort provided grounds for a civil action against
L.H. and the religious authorities.

135. The 1965 Rules also provided protection. These were legal rules
which clearly bound a teacher and a manager and which clearly set out how
to make and pursue a complaint. The Government relied, in particular, on
Rules 121 and 130, which set down standards for teachers conduct, as well
as Rule 108 and the Guidance Note of 6 May 1970 as regards mechanisms to
deal with teachers who did not conduct themselves properly. Moreover, the
inspector’s role was, inter alia, to report to the Minister on the quality of the
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system and, notably, on whether the 1965 Rules were being complied with
and to ensure an “appropriate standard of education” in all primary schools.
In addition, each manager, teacher and parent had a role in protecting
children and each could have made, but did not make in the applicant’s
case, a complaint directly to an inspector, the Minister, the Department or
to the police. Any such complaint would have led to relevant inquiries and
investigations, and, as appropriate, a sanction such as the withdrawal by the
Minister of a teacher’s licence to teach. The real problem was that no use was
made of the procedures which existed: the earlier complaint about L.H. was
made to the manager and not to a State authority.

136. In sum, the Government argued that there were safeguards in
place commensurate with any risk of which the State ought to have been
aware at the time, that constructive knowledge ought to be assessed from
the point of view of the 1970s and without the benefit of hindsight and,
notably, without imposing today’s knowledge and standards on a forty-year-
old context.

B. The third parties’ submissions

1. The Irish Human Rights Commission (‘the [HRC”)

137. The IHRC was established by statute in 2000 to promote and
protect the human rights of everyone in Ireland and it has its origins in the
Good Friday Agreement of 1998. It has already intervened as a third party
in cases before the Court.

138. The IHRC noted, inter alia, the positive obligations to prevent
treatment contrary to Article 3 including a more general duty to structure
the primary-education system in such a way as to protect children, which
obligations could not be avoided by delegating a public-service function to
a private body. In this context, the IHRC considered that a serious question
arose as to whether the State maintained a sufficient level of control over
publicly funded national schools to ensure that Convention rights were
upheld. The legal status of the 1965 Rules was unclear. The Rules were
unclear about an inspector’s role as regards a teacher’s conduct and, while the
Rules addressed “improper conduct” by teachers, they did not define this or
indicate any process whatsoever for dealing with it. Since private fee-paying
schools and home schooling were not options accessible to the vast majority
of Irish parents, rendering primary education obligatory effectively required
parents to send their children to national schools, failing which they risked
criminal proceedings, fines and the possibility of children being taken
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into care. In sum, in a typical national school, which most Irish children
inevitably attended, school management had little guidance as to how to
deal with allegations or suspicions of abuse, schools were under no duty to
report such allegations to the Department or to the police, social services
had limited powers to deal with any such allegations or suspicions and,
finally, children and parents faced difficulties making any such complaints.

2. The European Centre for Law and Justice (ECLJ)

139. The ECLJ describes itself as a non-governmental organisation
dedicated mainly to the defence of religious liberty. It has previously
intervened as a third party in cases before this Court. The ECL] focused on
the question of whether the State could be considered responsible for the
abuse by L.H. of the applicant.

140. The ECLJ noted that, since the creation of the education system,
the role of the State therein was limited to financing it and controlling the
quality of the syllabus and teaching. This system did not create hierarchical
relationships between the State and the school and its teachers or, indeed,
any legal basis for an obligation by the latter to keep the former informed.
Neither did Article 2 of Protocol No. 1 require a State to directly administer
schools to the point of managing all disciplinary matters.

141. As to whether, nevertheless, the State had fulfilled its positive
obligation to prevent treatment in breach of Article 3, the ECLJ did not
consider that the State was required to adopt other measures in addition to
making criminal and civil proceedings available in the early 1970s.

142. Since the State was required neither by domestic law nor the
Convention to take on the day-to-day management of primary education,
the State was not responsible for the acts of a primary-school teacher. To
suggest that it was responsible for not preventing the acts of a teacher
would amount to imposing strict liability. The private and denominational
character of school management was never an obstacle to the prevention or
deterrence of abuse and never excluded the application of the law.

C. The Court’s assessment

143. 'The relevant facts of the present case took place in 1973. The Court
must, as the Government stressed, assess any related State responsibility
from the point of view of facts and standards of 1973 and, notably,
disregard the awareness in society today of the risk of sexual abuse of minors
in an educational context, which knowledge is the result of recent public
controversies on the subject, including in Ireland (see paragraphs 73-88
above).
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1. The applicable positive obligation on the State

144. The Court reiterates that Article 3 enshrines one of the most
fundamental values of democratic society. It prohibits in absolute terms
torture or inhuman or degrading treatment or punishment. The obligation
on High Contracting Parties under Article 1 of the Convention to secure
to everyone within their jurisdiction the rights and freedoms defined in
the Convention, taken in conjunction with Article 3, requires States to
take measures designed to ensure that individuals within their jurisdiction
are not subjected to torture or inhuman or degrading treatment, including
such ill-treatment administered by private individuals. This positive obli-
gation to protect is to be interpreted in such a way as not to impose an
excessive burden on the authorities, bearing in mind, in particular, the
unpredictability of human conduct and operational choices which must
be made in terms of priorities and resources. Accordingly, not every risk
of ill-treatment could entail for the authorities a Convention requirement
to take measures to prevent that risk from materialising. However, the
required measures should, at least, provide effective protection in particular
of children and other vulnerable persons and should include reasonable
steps to prevent ill-treatment of which the authorities had or ought to have
had knowledge (see X and Y v. the Netherlands, 26 March 1985, §§ 21-27,
Series A no. 91; A. v. the United Kingdom, 23 September 1998, § 22, Reports
1998-VI; Z and Others v. the United Kingdom, [no. 29392/95], §S 74-75[,
ECHR 2001-V]; D.P and ].C. v. the United Kingdom, no. 38719/97,
§ 109, 10 October 2002; and M.C. v. Bulgaria, no. 39272/98, § 149,
ECHR 2003-XII).

145. Moreover, the primary-education context of the present case defines
to a large extent the nature and importance of this obligation. The Court’s
case-law makes it clear that the positive obligation of protection assumes
particular importance in the context of the provision of an important
public service such as primary education, school authorities being obliged
to protect the health and well-being of pupils and, in particular, of young
children who are especially vulnerable and are under the exclusive control of
those authorities (see Grzelak v. Poland, no. 7710/02, § 87, 15 June 2010,
and Ilbeyi Kemaloglu and Meriye Kemaloglu v. Turkey, no. 19986/06, § 35,
10 April 2012).

146. In sum, having regard to the fundamental nature of the rights
guaranteed by Article 3 and the particularly vulnerable nature of children, it
is an inherent obligation of government to ensure their protection from ill-
treatment, especially in a primary-education context, through the adoption,
as necessary, of special measures and safeguards.
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147. Furthermore, this is an obligation which applied at the time of the
events relevant to this case, namely in 1973.

The series of international instruments adopted prior to this period,
summarised at paragraphs 91 to 95 above, emphasised the necessity for
States to take special measures for the protection of children. The Court
notes, in particular, the ICCPR and the ICESC which were both opened
for signature in 1966 and signed by Ireland in 1973, although both were
ratified in 1989 (see paragraph 95 above).

In addition, this Court’s case-law confirmed, as early as in its fifth
judgment, that the Convention could impose positive obligations on States,
and it did so in the context of Article 2 of Protocol No. 1 concerning the
right to education (see Case ‘relating to certain aspects of the laws on the
use of languages in education in Belgium” (merits), 23 July 1968, pp. 30-31,
§ 3, Series A no. 6). The formulation used in Marckx v. Belgium (13 June
1979, § 31, Series A no. 31) to describe the positive obligations under
Article 8 to ensure a child’s integration into a family, has been often cited
(notably, in Airey v. Ireland, 9 October 1979, § 25, Series A no. 32). Most
pertinently, the seminal case of X and Y v. the Netherlands, cited above,
found that the absence of legislation criminalising sexual advances to a
mentally handicapped adolescent meant that the State had failed to fulfil
a positive obligation to protect the Article 8 rights of the victim. In so
concluding, the Court rejected the Government’s argument to the effect that
the facts were “exceptional” and that the legislative gap was unforeseeable.
The respondent State should have been aware of a risk of sexual abuse of
mentally handicapped adolescents in a privately run care home for children
and should have legislated for that eventuality. Those cases concerned facts
prior to or contemporaneous with those of the present application.

It is, of course, true that the Court has further elucidated the breadth
and nature of the positive obligations on States since those early cases. How-
ever, this is considered to be mere clarification of case-law which remains
applicable to earlier facts without any question of retroactivity arising (see
Varnava and Others v. Turkey [GC], nos. 16064/90, 16065/90, 16066/90,
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90,
§ 140, ECHR 2009).

148. As to the content of the positive obligation to protect, the Court
observes that effective measures of deterrence against grave acts, such as
those in issue in the present case, can only be achieved by the existence of
effective criminal-law provisions backed up by law-enforcement machinery
(see X and Y v. the Netherlands, cited above, § 27; as well as, for example,
Beganovi¢ v. Croatia, no. 46423/06, § 71, 25 June 2009; Mahmut Kaya
v. Turkey, no. 22535/93, § 115, ECHR 2000-II1; and M.C. v. Bulgaria,
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cited above, § 150). Importantly, the nature of child sexual abuse is such,
particularly when the abuser is in a position of authority over the child, that
the existence of useful detection and reporting mechanisms are fundamental
to the effective implementation of the relevant criminal laws (see Juppala v.
Finland, no. 18620/03, § 42, 2 December 2008). The Court would clarify
that it considers, as did the Government, that there was no evidence before
the Court of an operational failure to protect the applicant (see Osman,
cited above, §§ 115-16). Until complaints about L.H. were brought to
the attention of the State authorities in 1995, the State neither knew nor
ought to have known that this particular teacher, L.H., posed a risk to this
particular pupil, the applicant.

149. The Court also notes that it is not necessary to show that “but for”
the State omission the ill-treatment would not have happened. A failure to
take reasonably available measures which could have had a real prospect
of altering the outcome or mitigating the harm is sufficient to engage the
responsibility of the State (see E. and Others v. the United Kingdom, cited
above, § 99).

150. It is indeed the case, as emphasised by the applicant, that a State
cannot absolve itself from its obligations to minors in primary schools
by delegating those duties to private bodies or individuals (see Costello-
Roberrs, cited above, § 27; see also, mutatis mutandis, Storck v. Germany,
no. 61603/00, § 103, ECHR 2005-V). However, that does not mean that
the present case challenges, as the Government suggested, the maintenance
of the non-State management model of primary education and the
ideological choices underlying it. Rather, the question raised by the present
case is whether the system so preserved contained sufficient mechanisms of
child protection.

151. Finally, the Government appeared to suggest that the State was
released from its Convention obligations since the applicant chose to go
to Dunderrow National School. However, the Court considers that the
applicant had no “realistic and acceptable alternative” other than attendance,
along with the vast majority of children of primary-school-going age, at
her local national school (see Campbell and Cosans v. the United Kingdom,
25 February 1982, § 8, Series A no. 48). Primary education was obligatory
(sections 4 and 17 of the School Attendance Act 1926) and few parents had
the resources to use the two other schooling options (home schooling or
travelling to attend the rare fee-paying primary schools), whereas national
schools were free and the national-school network was extensive. There
were four national schools in the applicant’s parish and no information
was submitted as to the distance to the nearest fee-paying school. In any
event, the State cannot be released from its positive obligation to protect
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simply because a child selects one of the State-approved education options,
whether a national school, a fee-paying school or, indeed, home schooling
(see Costello-Roberts, cited above, § 27).

152. In sum, the question for current purposes is therefore whether the
State’s framework of laws, and notably its mechanisms of detection and
reporting, provided effective protection for children attending a national
school against the risk of sexual abuse, of which risk it could be said that the
authorities had, or ought to have had, knowledge in 1973.

2. Was the positive obligation fulfilled?

153. It was not disputed that the applicant was sexually abused by L.H.
in 1973. L.H. pleaded guilty to several sample charges of sexual abuse of
pupils from the same national school. He did not defend the applicant’s
civil action and the Supreme Court accepted that L.H. had abused her. The
Court also considers, and it was not contested, that that ill-treatment fell
within the scope of Article 3 of the Convention. In particular, when the
applicant was nine years of age and for around six months, she was subjected
to approximately twenty sexual assaults by L.H. who, as her teacher and
school principal, was in a position of authority and control over her (see, for
example, E. and Others v. the United Kingdom, cited above, § 89).

154. There was also little disagreement between the parties as to the
structure of the Irish primary-school system, although they disputed the
resulting liability of the State under domestic law and the Convention.

155. The respective roles of religious communities and the State in Irish
primary education have been consistent from the early nineteenth century to
date. The State provided for education (set the curriculum, licenced teachers
and funded schools) but most primary education was provided 4y national
schools. Religious bodies owned national schools (as patrons) and managed
them (as managers). As pointed out by Hardiman J, the management of
national schools by religious bodies was not just an authorisation by the
State to take part in the provision of primary education but rather it was a
“ceding” of the running of national schools to the denominational actors
and to their interests, which bodies were interposed between the State and
the child. The Minister for Education did not, therefore, have any direct or
day-to-day management or control of national schools (see paragraphs 35
and 40 above). As observed by Hardiman ] and Fennelly J in the Supreme
Court, the denominations expressed their firm wish to retain that national-
school model of primary education and their control of that system. Since
the purpose of the denominations was to ensure that their ethos was
reflected in the schools, national schools developed into a predominantly
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denominational system: accordingly, a Catholic-managed national school
generally referred to a Catholic manager (usually the local parish priest)
with Catholic teachers and pupils (see Hardiman ] and Fennelly J, at
paragraphs 31-32 and 43 above).

156. This national-school model was carried over through independence
in 1922 and was foreseen and facilitated by the text of Article 42 § 4 of
the Constitution adopted in 1937. By the early 1970s, national schools
represented 94% of all primary schools. Approximately 91% of those
national schools were owned and managed by the Catholic Church, although
the percentage of primary-school children catered for in Catholic-managed
national schools was likely to be higher.

157. Accordingly, in the early 1970s, the vast majority of Irish children
under the age of 12 or 13 attended, like the applicant, their local national
school. As Hardiman J and Fennelly ] of the Supreme Court noted, national
schools were educational institutions owned and managed by, and in the
interests of, a non-State actor, to the exclusion of State control. It was,
moreover, a non-State actor of considerable influence on, in particular,
pupils and parents and one resolved to retain its position.

158. This model of primary education appears to have been unique
in Europe. The Supreme Court recognised this, describing the system as
one which was entirely sui generis, a product of Ireland’s unique historical
experience.

159. Parallel to the maintenance by the State of this unique model
of education, the State was also aware of the level of sexual crime against
minors through the enforcement of its criminal laws on the subject.

160. The Irish State maintained laws, or adopted new laws, after
independence in 1922 specifically criminalising the sexual abuse of minors
including sections 50 and 51 of the Offences Against the Person Act 1861
(as amended) and the Criminal Law Amendment Act 1935 (“the 1935
Act”). Such acts also constituted common-law offences of indecent and
ordinary assault.

161. Moreover, the evidence before the Court indicates a steady level
of prosecutions of sexual offences against children prior to the 1970s. It has
noted, in particular, the detailed statistical evidence provided by the Police
Commissioner to the Carrigan Committee as early as 1931 (see paragraph 71
above). Based on information he had gathered from 800 police stations in
Ireland, he concluded that there was an alarming amount of sexual crime in
Ireland, a feature of which was the large number of cases concerning minors
including children under 10 years of age. Indeed, this witness considered
prosecutions to represent a fraction of the offences actually taking place.
Drawing a causal connection between the frequency of assaults on children
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and the impunity expected by abusers, the Committee’s report recommended
legislative changes and more severe punishments leading to the adoption of
the 1935 Act which, inter alia, created certain sexual offences as regards
young girls. Professor Ferriter’s report, sponsored by the Ryan Commission
and annexed to its report (see paragraph 82 above), analysed the statistical
evidence of prosecutions gathered from criminal-court archives covering
the period after the Carrigan Report and until the 1960s. In his report,
he concluded, inter alia, that those archives demonstrated a high level of
sexual crime directed against young boys and girls. Lastly, the Ryan Report
also evidenced complaints made to State authorities prior to and during the
1970s about the sexual abuse of children by adults (see paragraphs 78-81
above). While that report primarily concerned industrial schools where
the programme was different from national schools and where the resident
children were isolated from families and the community (see the description
of industrial schools at paragraph 73 above), these earlier complaints still
amounted to notice to the State of sexual abuse by adults of minors in an
educational context. In any event, the complaints to the State prior to and
during the 1970s recorded in Volume III of the Ryan Report concerned,
inter alia, national schools (see paragraph 80 above).

162. The State was therefore aware of the level of sexual crime by adults
against minors. Accordingly, when relinquishing control of the education
of the vast majority of young children to non-State actors, the State should
also have been aware, given its inherent obligation to protect children in this
context, of potential risks to their safety if there was no appropriate framework
of protection. This risk should have been addressed through the adoption
of commensurate measures and safeguards. Those should, at a minimum,
have included effective mechanisms for the detection and reporting of any
ill-treatment by and to a State-controlled body, such procedures being
fundamental to the enforcement of the criminal laws, to the prevention of
such ill-treatment and, more generally therefore, to the fulfilment of the
positive protective obligation of the State (see paragraph 148 above).

163. The first mechanism on which the Government relied was a
reporting process outlined in the 1965 Rules and the Guidance Note of
6 May 1970 (see paragraph 62 above). However, none of the material
submitted referred to any obligation on a State authority to monitor
a teacher’s treatment of children and none provided for a procedure
prompting a child or parent to complain about ill-treatment directly to a
State authority. On the contrary, those with complaints about teachers were
expressly channeled to the non-State denominational manager by the text
of the Guidance Note of 6 May 1970 on which the Government relied. If a
parent had been hesitant to bypass a manager (generally a local priest as in
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the present case) to complain to a State authority, the relevant rules would
have discouraged them from doing so.

164. The second mechanism invoked was the system of school
inspectors governed also by the 1965 Rules as well as by Circular 16/59
(see paragraph 61 above). However, the Court notes that the principle task
of inspectors was to supervise and report upon the quality of teaching and
academic performance. There was no specific reference, in the instruments
on which the Government relied, to an obligation on inspectors to inquire
into or to monitor a teacher’s treatment of children, to any opportunity for
children or parents to complain directly to an inspector, to a requirement
to give notice to parents in advance of an inspector’s visit or, indeed, to any
direct interaction between an inspector and pupils and/or their parents. The
rate of visits by inspectors (see paragraph 61 above) did not attest to any
local presence of relevance. Consistently with this fact, the Government did
not submit any information about complaints made to an inspector about
a teacher’s ill-treatment of a child. As pointed out by Hardiman ] in the
Supreme Court, the Minister (via his inspectors) inspected the schools for
their academic performance but it did not go further than that: the Minister
was deprived of the direct control of the schools because the non-State
manager was interposed between the State and the child (see paragraph 35
above).

165. The Court is therefore of the view that the mechanisms on which
the Government relied did not provide any effective protective connection
between the State authorities and primary-school children and/or their
parents and, indeed, this was consistent with the particular allocation of
responsibilities in the national-school model.

166. The facts of the present case illustrate, in the Court’s opinion, the
consequences of this lack of protection and demonstrate that an effective
regulatory framework of protection in place before 1973 might, “judged
reasonably, have been expected to avoid, or at least, minimise the risk or
the damage suffered” by the present applicant (see E. and Others v. the
United Kingdom, cited above, § 100). There were just under 400 incidents
of abuse concerning L.H. since the mid-1960s in Dunderrow National
School. Complaints were made in 1971 and 1973 about L.H. to the
denominational manager but, as the Supreme Court accepted, the manager
did not bring those complaints to the notice of any State authority. The
inspector assigned to that school made six visits from 1969 to 1973 and no
complaint was ever made to him about L.H. Indeed, no complaint about
L.H.’s activities was made to a State authority until 1995, after L.H. had
retired. Any system of detection and reporting which allowed such extensive
and serious ill-conduct to continue for so long must be considered to be
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ineffective (see C.A.S. and C.S. v. Romania, no. 26692/05, § 83, 20 March
2012). Adequate action taken on the 1971 complaint could reasonably have
been expected to avoid the present applicant being abused two years later by
the same teacher in the same school.

167. Finally, Professor Ferguson’s letter, on which the Government
relied, was not an expert investigation report but rather pre-litigation advice
and thus inevitably also concerned with issues such as chances of success
and costs exposure. The comments of Professor Rollison, on which the
Government also relied, were directed to the state of awareness of the risk
of sexual abuse in the United Kingdom whilst the issue before the Court
requires a country-specific assessment.

168. To conclude, this is not a case which directly concerns the
responsibility of L.H., of a clerical manager or patron, of a parent or, indeed,
of any other individual for the sexual abuse of the applicant in 1973. Rather,
the application concerns the responsibility of a State. More precisely, it
examines whether the respondent State ought to have been aware of the risk
of sexual abuse of minors such as the applicant in national schools at the
relevant time and whether it adequately protected children, through its legal
system, from such treatment.

The Court has found that it was an inherent positive obligation of
government in the 1970s to protect children from ill-treatment. It was,
moreover, an obligation of acute importance in a primary-education
context. That obligation was not fulfilled when the Irish State, which
must be considered to have been aware of the sexual abuse of children by
adults through, inter alia, its prosecution of such crimes at a significant
rate, nevertheless continued to entrust the management of the primary
education of the vast majority of young Irish children to non-State actors
(national schools), without putting in place any mechanism of effective
State control against the risks of such abuse occurring. On the contrary,
potential complainants were directed away from the State authorities and
towards the non-State denominational managers (see paragraph 163 above).
The consequences in the present case were the failure by the non-State
manager to act on prior complaints of sexual abuse by L.H., the applicant’s
later abuse by L.H. and, more broadly, the prolonged and serious sexual
misconduct by L.H. against numerous other students in that same national
school.

169. In such circumstances, the State must be considered to have
failed to fulfil its positive obligation to protect the present applicant from
the sexual abuse to which she was subjected in 1973 whilst a pupil in
Dunderrow National School. There has therefore been a violation of her
rights under Article 3 of the Convention. Consequently, the Court dismisses
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the Government’s preliminary objection to the effect that this complaint
was manifestly ill-founded.

III. ALLEGED VIOLATION OF THE PROCEDURAL ASPECT OF
ARTICLE 3 OF THE CONVENTION

170. The applicant argued that the State had also failed to investigate
properly or provide an appropriate judicial response to an arguable case
of ill-treatment. She maintained that the lack of effective detection and
reporting mechanisms meant that the 1971 complaint about L.H. was not
reported and led to a long delay before a criminal investigation and L.H.’s
conviction.

171. The Government argued that sufficient procedures existed in 1973
but that no complaint had been made to a State actor until 1995. At that
point, the State fulfilled its procedural obligations: police investigations
took place, L.H. was convicted, an award was made by the Criminal
Injuries Compensation Tribunal, the applicant’s civil action against L.H.
was successful and her civil action in negligence against the State failed on
evidential grounds only.

172. The Court reiterates the principles outlined in C.A.S. and C.S. v.
Romania (cited above, §§ 68-70) to the effect that Article 3 requires the
authorities to conduct an effective official investigation into alleged ill-
treatment inflicted by private individuals, which investigation should, in
principle, be capable of leading to the establishment of the facts of the
case and to the identification and punishment of those responsible. That
investigation should be conducted independently, promptly and with
reasonable expedition. The victim should be able to participate effectively.

173. The existence of adequate detection and reporting mechanisms has
been examined above in the context of the positive obligations of the State
under the substantive aspect of Article 3 of the Convention. Thereafter, the
procedural obligations arise once a matter has been brought to the attention
of the authorities (see CA.S. and C.S. v. Romania, § 70, with further
references therein). In the present case, once a complaint about the sexual
abuse by L.H. of a child from Dunderrow National School was made to the
police in 1995, the investigation opened. The applicant was contacted for a
statement which she made in early 1997 and she was referred for counselling
(see for example, C.A.S. and C.S. v. Romania, § 82). L.H. was charged on
386 counts of sexual abuse involving twenty-one pupils from Dunderrow
National School. L.H. pleaded guilty to twenty-one sample charges. He
was convicted and imprisoned. It is not clear from the submissions whether
the applicant’s case was included in the sample charges: however, she did
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not take any issue with the fact that L.H. was allowed to plead guilty to
representative charges or with his sentence. Any question concerning her
inability to obtain recognition of, and compensation for, the State’s failure
to protect falls to be examined below under Article 13 of the Convention
taken in conjunction with Article 3.

174. For these reasons, the Court finds that there has been no violation
of the procedural obligations of the State under Article 3 of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION IN
CONJUNCTION WITH THE SUBSTANTIVE ASPECT OF ARTICLE 3

175. Article 13 reads as follows:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

176. The applicant complained that she was entitled to, but did not
have, an effective domestic remedy against the State as regards the failure
of the State to protect her from sexual abuse. The Government argued that
effective remedies existed against the State and non-State actors.

177. The Court observes, as it did at paragraph 115 above, that in a
case such as the present, Article 13 requires a mechanism to be available
for establishing any liability of State officials or bodies for acts or omissions
in breach of the Convention and that compensation for the non-
pecuniary damage flowing therefrom should also be part of the range of
available remedies (see Z and Others v. the United Kingdom, cited above,
§ 109). The Court also observes the relevant case-law and principles set
out at paragraphs 107 and 108 of the judgment in McFarlane v. Ireland
([GC], no. 31333/06, 10 September 2010). In particular, the Courts
role is to determine whether, in the light of the parties’ submissions, the
proposed procedures constituted effective remedies which were available
to the applicant in theory and in practice, that is to say, were accessible,
capable of providing redress and offered reasonable prospects of success. The
importance of allowing remedies to develop in a common-law system with
a written Constitution is also stressed (see, in particular, D. v. [reland (dec.),

no. 26499/02, § 85, 27 June 20006).

A. Civil remedies against non-State actors

178. The Government argued that the applicant should have sued the
past and/or current patron of the school, the diocese of which he was bishop,
the manager and/or the de facto manager or their successors or estates,
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pointing out that Hardiman ] of the Supreme Court found the failure to
do this to be “notable”. Without prejudice to her primary submission that a
remedy against the State was required, the applicant noted that the patron
and manager had passed away at the time of her civil action, that the present
bishop denied liability in response to her pre-action letter and that the law
was in his favour given that a bishop could not be sued as he was not a
corporation sole with perpetual succession.

179. Since the Court considers that the applicant was entitled to a
remedy establishing any liability of the State, the proposed civil remedies
against other individuals and non-State actors must be regarded as ineffective
in the present case, regardless of their chances of success (the patron and
manager) and regardless of the recoverability of the damages awarded (civil
action against L.H.). Equally the conviction of L.H. also relied upon by the
Government, while central to the procedural guarantees of Article 3, was
not an effective remedy for the applicant within the meaning of Article 13
of the Convention.

B. Civil remedies against the State

1. The parties submissions

180. The Government argued that the applicant should have pleaded
the State’s vicarious liability for the patron and/or manager. However,
the Government mainly relied on two other remedies. In the first place,
they referred to an action claiming that the primary-education system,
foreseen by Article 42 of the Constitution, breached her unenumerated
constitutional right to bodily integrity (the constitutional tort action).
Secondly, they argued that she could have continued her claim in negligence
in her appeal to the Supreme Court arguing that the State had failed to
structure the primary-education system so as to protect her from abuse.
This was her complaint under Article 3 of the Convention. The High Court
had summarily dismissed (“non-suited”) her claims because she had failed
to adduce any evidence: indeed, her own expert (Professor Ferguson, see
paragraph 24 above) had advised her against litigating on the basis of a
lack of relevant awareness of risk on the part of the State. It was therefore
disingenuous to argue that she should now be excused from appealing
because she had been non-suited on evidential grounds. In any event, the
Government maintained that certain domestic case-law indicated that a
non-suit on evidential grounds was appealable and, further, that she could
have appealed the non-suit because the High Court gave no clear reasons for
that decision and because it failed to address her negligence claim separately.
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181. The applicant maintained that she had pleaded, in her domestic
action, the State’s vicarious liability for the patron and/or manager. She
also disputed the effectiveness of the other two remedies against the State
on which the Government relied. The High Court’s dismissal of the
constitutional tort claim was unappealable. The State’s protection for the
unenumerated constitutional right to bodily integrity was implemented
through the law of tort and there was no discrete action for damages for
breach of the constitutional right to bodily integrity. Neither would the
negligence action have been effective. She was non-suited at first instance
and, although no reasons were given, it was clearly because her evidence
did not demonstrate a prima facie case of negligence. However, she did not
have the resources to carry out the necessary investigation, the extent of
which was demonstrated by the enormous State resources later required by
the Ryan Commission’s investigation and report (see paragraph 77 above).
An appeal against an evidential finding of the High Court was unlikely to
succeed whether or not one applied the case-law on which the Government
relied.

2. The IHRC’ submissions

182. The IHRC did not consider the constitutional tort remedy to
be effective. In particular, it pointed out that, while the courts had, in
theory, endorsed the idea of fashioning remedies for alleged breaches of
constitutional rights (Byrne v. Ireland [1972] IR 241, p. 281; and Meskell
v. CIE [1973] IR 121), the same courts tended to avoid replacing existing
statutory and common-law remedies with a separate constitutional remedial
regime so that the constitutional courts relied on existing remedies such as
tort (Wu. Ireland (no. 2) ([1999] 2 IR 141). The IHRC submitted that this
was precisely what had occurred in this case: to dispose of the constitutional
claim against the State it was sufficient to direct the applicant to a remedy
in tort for breach of her rights to bodily integrity and privacy. However, the
nature of the tortious relationship (negligence/vicarious liability) defined
the State’s obligations and liabilities rather than the possibly broader duty of
the State to vindicate the rights of a child in the public-education system.
This, in turn, raised the question of whether the private law remedy in tort
was adequate to protect the substance of the applicant’s constitutional rights
not least because the private-law remedy focused on the State’s conduct
rather than on the applicant’s rights.

3. The Courts assessment

183. The Court is not persuaded that any of the remedies against the
State has been shown by the Government to be effective in the present case.
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184. In the first place, the Supreme Court rejected the State’s vicarious
liability for the acts of L.H., who was a lay teacher with a salary funded by
the State. The State’s vicarious liability for the patron and/or manager, who
were clerics not paid by the State, must be considered to have been even less
likely. Consistently, Fennelly J noted that there could be no State liability
for the manager since he was not employed by the State (see paragraph 45
above).

185. Secondly, a claim against the State in direct negligence would
require the recognition, inter alia, of a relationship between the State and the
applicant of such proximity as to give rise to a duty of care on the part of the
State to the applicant (see paragraph 66 above). However, the interposition
of the denominational managers to the exclusion of State control in national
schools would appear to be incompatible with the existence of any such
duty of care (see also Hardiman J at paragraphs 35 and 39 above).

186. Thirdly, the Government argued that the applicant should have
maintained her constitutional tort claim before the Supreme Court (see
paragraph 180 above). However, even if the Supreme Court would not
have directed her to existing tort remedies as the High Court did, the
Government have not demonstrated, with relevant case-law, how the State
could be held responsible for a breach of her constitutional right to bodily
integrity because of a system which was specifically envisaged by Article 42
of the Constitution. Whether or not this ground was properly pleaded
before the Supreme Court, it remains relevant to note that Hardiman J of
the Supreme Court rejected it (see paragraph 40 above).

C. The Court’s conclusion

187. For these reasons, the Court considers that it has not been
demonstrated that the applicant had an effective domestic remedy available
to her as regards her complaints under the substantive limb of Article 3 of
the Convention. There has, therefore, been a violation of Article 13. The
Court therefore dismisses the Government’s preliminary objection that this
complaint was manifestly ill-founded.

FOR THESE REASONS, THE COURT

3. Holds, by eleven votes to six, that there has been a violation of the sub-
stantive aspect of Article 3 of the Convention as regards the State’s
failure to fulfill its obligation to protect the applicant and, consequently,
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dismisses the Government’s objection that that complaint was manifestly
ill-founded;

4. Holds, by eleven votes to six, that there has been a violation of Article 13
of the Convention taken in conjunction with the substantive aspect
of Article 3 on account of the lack of an effective remedy as regards
the State’s failure to fulfill its obligation to protect the applicant and,
consequently, dismisses the Government’s objection that that complaint
was manifestly ill-founded;

5. Holds, unanimously, that there has been no violation of the procedural
aspect of Article 3 of the Convention;
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SUMMARY!

Conviction for war crimes of a soldier who had previously been granted an amnesty

There is a growing tendency in international law to see amnesties for acts which
amount to grave breaches of fundamental human rights, such as the intentional
killing of civilians, as unacceptable because they are incompatible with the
unanimously recognised obligation of States to prosecute and punish such acts.
Accordingly, Article 4 of Protocol No. 7 to the Convention, which provides the
right not to be tried or punished twice, is not applicable where a defendant who
has been granted an amnesty in respect of offences under the ordinary criminal
law is subsequently convicted of war crimes arising out of the same set of facts (see
paragraphs 129-38 of the judgment).

Article 4 of Protocol No. 7

Right not to be tried or punished twice — Conviction for war crimes of a soldier who
had previously been granted an amnesty — Growing tendency in international law not to
accept the granting of amnesties in respect of grave breaches of human rights

*

Facts

The applicant, a member of the Croatian army, was indicted for murder and other
serious offences committed in 1991 during the war in Croatia. Some of the charges
were subsequently dropped. In 1997 the trial court terminated the proceedings
in respect of the remaining charges pursuant to the General Amnesty Act, which
granted amnesty for all criminal offences committed in connection with the war in
Croatia between 1990 and 1996, except for acts amounting to the gravest breaches
of humanitarian law or war crimes. In 2007 the Supreme Court, on a request for the
protection of legality lodged by the State Attorney, found the decision to terminate
the proceedings against the applicant to be in violation of the General Amnesty
Act. It noted in particular that the applicant had committed the alleged offences as
a member of the reserve forces after his tour of duty had terminated, so that there
was no significant link between the alleged offences and the war, as required by the
Act. In parallel, in a second set of criminal proceedings the trial court convicted
the applicant of war crimes and sentenced him to fourteen years’ imprisonment.
On appeal, the Supreme Court upheld the conviction finding, inter alia, that the
matter had not been res judicata because the factual background to the offences

1. This summary by the Registry does not bind the Court.
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in the second set of proceedings was significantly wider in scope than that in the
first set, as the applicant had been charged with a violation of international law, in
particular the 1949 Geneva Convention (IV) relative to the Protection of Civilian
Persons in Time of War. The applicant filed a constitutional complaint, which was
ultimately dismissed.

Law

Article 4 of Protocol No. 7: The applicant complained of a violation of his right
not to be tried twice. The Court acknowledged that in both sets of proceedings
the applicant had been prosecuted for the same offences. There were, however, two
distinct situations as regards the charges brought in the first set of proceedings:
the prosecutor had withdrawn the charges concerning two alleged killings, whereas
the proceedings in respect of two further alleged killings and a charge of serious
wounding had been terminated by a county-court ruling adopted on the basis of
the General Amnesty Act.

a. Dropped charges — In respect of the charges that had been withdrawn by the
public prosecutor in the first set of proceedings, the Court reiterated that the
discontinuance of criminal proceedings by a public prosecutor did not amount to
either a conviction or an acquittal, such that Article 4 of Protocol No. 7 was not

applicable.
Conclusion: inadmissible (unanimously).

b. Termination of proceedings under the General Amnesty Act — As regards the
termination of the first set of proceedings on the basis of the General Amnesty Act,
the Court observed that the applicant had been improperly granted an amnesty
for acts that amounted to grave breaches of fundamental human rights protected
under Articles 2 and 3 of the Convention. The States were under an obligation
to prosecute acts such as torture and intentional killings. Moreover, there was a
growing tendency in international law to see the granting of amnesties in respect of
grave breaches of human rights as unacceptable. In support of this observation, the
Court relied on several international bodies, courts and conventions, including the
United Nations Human Rights Committee, the International Criminal Tribunal
for the former Yugoslavia and the Inter-American Court of Human Rights.
Further, even if it were to be accepted that amnesties were possible where there
were some particular circumstances, such as a reconciliation process and/or a form
of compensation to the victims, the amnesty granted to the applicant in the instant
case would still not be acceptable since there was nothing to indicate that there were
any such circumstances. The fresh indictment against the applicant for war crimes
in the second set of proceedings was thus in compliance with the requirements of
Articles 2 and 3 of the Convention, such that Article 4 of Protocol No. 7 was not
applicable.

Conclusion: Article 4 of Protocol No. 7 not applicable (sixteen votes to one).
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JUDGMENT

In the case of Margus v. Croatia,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:

Dean Spielmann, President,

Josep Casadevall,

Guido Raimondi,

Ineta Ziemele, ad hoc judge,

Mark Villiger,

Isabelle Berro-Lefévre,

Corneliu Birsan,

Jan Sikuta,

Ann Power-Forde,

Isil Karakas,

Nebojsa Vucini¢,

Kristina Pardalos,

Angelika Nufiberger,

Helena Jiderblom,

Krzysztof Wojtyczek,

Faris Vehabovié,

Dmitry Dedov, judges,

and Lawrence Early, Jurisconsult,

Delivers the following judgment...:

PROCEDURE

1. The case originated in an application (no. 4455/10) against the
Republic of Croatia lodged with the Court under Article 34 of the Con-
vention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Croatian national, Mr Fred Margu$ (“the appli-
cant”), on 31 December 2009.

2. 'The applicant, who had been granted legal aid, was represented by
Mr P. Saboli¢, a lawyer practising in Osijek. The Croatian Government
(“the Government”) were represented by their Agent, Ms S. Staznik.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

12. The applicant was born in 1961 and is currently serving a prison
sentence in Lepoglava State Prison.

A. The first set of criminal proceedings against the applicant
(no. K4/97)

13. On 19 December 1991 the Osijek Police Department lodged a
criminal complaint against the applicant and five other persons with the
Osijek County Court, alleging that the applicant, a member of the Croatian
army, had killed several civilians.

14. On 20 April 1993 the Osijek Military Prosecutor indicted the
applicant before the Osijek County Court on charges of murder, inflicting
grievous bodily harm, causing a risk to life and assets, and theft. The relevant
part of the indictment reads:

“The first accused, Fred Margus

1. On 20 November 1991 at about 7 a.m. in Cepin ... fired four times at S.B. with
an automatic gun ... as a result of which S.B. died;

2. At the same time and place as under (1) ... fired several times at V.B. with an
automatic gun ... as a result of which V.B. died;

3. On 10 December 1991 took N.V. to the ‘Vrbik’ forest between Cepin and
Ivanovac ... and fired at him twice with an automatic gun ... as a result of which

N.V. died;

4. At the same place and time as under (3) fired at Ne.V. with an automatic gun ...
as a result of which she died;

6. On 28 August 1991 at about 3 a.m. threw an explosive device into business
premises in Cepinski Martinovec ... causing material damage;

7. On 18 November 1991 at 00.35 a.m. in Cepin placed an explosive device in a
house ... causing material damage .. .;
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8. On 1 August 1991 at 3.30 p.m. in Cepin ... fired at R.C., causing him slight
bodily injury and then ... kicked V.Z ... causing him grievous bodily injury ... and
also kicked R.C. ... causing him further slight bodily injuries ...;

9. Between 26 September and 5 October 1991 in Cepin ... stole several guns and
bullets ...;

»

He was further charged with appropriating several tractors and other
machines belonging to other persons.

15. On 25 January 1996 the Osijek Deputy Military Prosecutor
dropped the charges under counts 3, 4, 6, 7 and 9 of the indictment as
well as the charges of appropriating goods belonging to others. A new
count was added, by which the applicant was charged with having fired, on
20 November 1991 at about 7 a.m. in Cepin, at a child, SL.B., causing him
grievous bodily injury. The former count 8 of the indictment thus became
count 4.

16. On 24 September 1996 the General Amnesty Act was enacted.
It stipulated that a general amnesty was to be applied in respect of all
criminal offences committed in connection with the war in Croatia between
17 August 1990 and 23 August 1996, save in respect of those acts which
amounted to the gravest breaches of humanitarian law or to war crimes,
including the crime of genocide (see paragraph 29 below).

17. On 24 June 1997 the Osijek County Court, sitting as a panel
presided over by Judge M.K., terminated the proceedings pursuant to the
General Amnesty Act. The relevant part of this ruling reads:

“The Osijek County Court ... on 24 June 1997 has decided as follows: the criminal
proceedings against the accused Fred Margus on two charges of murder ... inflicting
grievous bodily harm ... and causing a risk to life and assets ... instituted on the
indictment lodged by the Osijek County State Attorney’s Office ... on 10 February

1997 are to be concluded under section 1(1) and (3) and section 2(2) of the General
Amnesty Act.

Reasoning

The indictment of the Osijek Military State Attorney’s Office no. Kt-1/93 of 20 April
1993 charged Fred Margus with three offences of aggravated murder under Article 35
§ 1 of the Criminal Code; one offence of aggravated murder under Article 35 § 2 (2)
of the Criminal Code; two criminal offences of causing a risk to life and assets ...
under Article 153 § 1 of the Criminal Code; one criminal offence of inflicting grievous
bodily harm under Article 41 § 1 of the Criminal Code; one criminal offence of theft
of weapons or other fighting equipment under Article 223 §§ 1 and 2 of the Criminal
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Code; and one criminal offence of aggravated theft under Article 131 § 2 of the
Criminal Code ...

The above indictment was significantly altered at a hearing held on 25 January 1996
before the Osijek Military Court, when the Deputy Military Prosecutor withdrew some
of the charges and altered the factual and legal description and the legal classification
of some of the offences.

Thus, the accused Fred Margu$ was indicted for two offences of murder under
Article 34 § 1 of the Criminal Code, one criminal offence of inflicting grievous bodily
harm under Article 41 § 1 of the Criminal Code and one criminal offence of causing a
risk to life and assets ... under Article 146 § 1 of the Criminal Code ...

After the military courts had been abolished, the case file was forwarded to the
Osijek County State Attorney’s Office, which took over the prosecution on the same
charges and asked that the proceedings be continued before the Osijek County Court.
The latter forwarded the case file to a three-judge panel in the context of application
of the General Amnesty Act.

After considering the case file, this panel has concluded that the conditions under
section 1(1) and (3) and section 2(2) of the General Amnesty Act have been met and
that the accused is not excluded from amnesty.

The above-mentioned Act provides for a general amnesty in respect of criminal
offences committed during the aggression, armed rebellion or armed conflicts .... in
the Republic of Croatia. The general amnesty concerns criminal offences committed

between 17 August 1990 and 23 August 1996.

The general amnesty excludes only the perpetrators of the gravest breaches of
humanitarian law which amount to war crimes, and certain criminal offences listed
in section 3 of the General Amnesty Act. It also excludes the perpetrators of other
criminal offences under the Criminal Code ... which were not committed during the
aggression, armed rebellion or armed conflicts and which are not connected with the
aggression, armed rebellion or armed conflicts in Croatia.

The accused, Fred Margus, is indicted for three criminal offences committed in
Cepin on 20 November 1991 and one criminal offence committed in Cepin on
1 August 1991.

The first three of these offences concern the most difficult period and the time of
the most serious attacks on Osijek and Eastern Croatia immediately after the fall of
Vukovar, and the time of the most severe battles for Laslovo. In those battles, the
accused distinguished himself as a combatant, showing exceptional courage and being
recommended for promotion to the rank of lieutenant by the commander of the Third
Battalion of the 106th Brigade of the Croatian army, who was his superior officer at
that time.

In the critical period concerning the first three criminal offences, the accused was
acting in his capacity as a member of the Croatian army; in that most difficult period,
acting as commander of a unit, he tried to prevent the fall of a settlement into enemy
hands, when there was an immediate danger of this happening. The fourth criminal
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offence was committed on 1 August 1991, when the accused was acting in his capacity
as an on-duty member of the Reserve Forces in Cepin and was dressed in military
camouflage uniform and using military weapons.

The actions of the accused, in view of the time and place of the events in issue, were
closely connected with the aggression, armed rebellion and armed conflicts in Croatia,
and were carried out during the period referred to in the General Amnesty Act.

Against this background, this court finds that all the statutory conditions for
application of the General Amnesty Act have been met ...”

18. On an unspecified date the State Attorney lodged a request for
the protection of legality (zahtjev za zastitu zakonitosti) with the Supreme
Court, asking it to establish that section 3(2) of the General Amnesty Act
had been violated.

19. On 19 September 2007 the Supreme Court, when deciding upon
the above request, established that the above ruling of the Osijek County
Court of 24 June 1997 violated section 3(2) of the General Amnesty Act.
The relevant parts of the Supreme Court’s ruling read:

«

Section 1(1) of the General Amnesty Act provides for a general amnesty from
criminal prosecution and trial for the perpetrators of criminal offences committed
in connection with the aggression, armed rebellion or armed conflicts ... in Croatia.
Under paragraph 3 of the same section the amnesty concerns criminal offences
committed between 17 August 1990 and 23 August 1996. ...

For the correct interpretation of these provisions — apart from the general condition
that the criminal offence in question had to have been committed in the period
between 17 August 1990 and 23 August 1996 (which has been met in the present case)
— there must exist a direct and significant connection between the criminal offence and
the aggression, armed rebellion or armed conflicts. This interpretation is in accordance
with the general principle that anyone who commits a criminal offence has to answer
for it. Therefore, the above provisions have to be interpreted in a sensible manner, with
the necessary caution, so that the amnesty does not become a contradiction of itself
and call into question the purpose for which the Act in question was enacted. Hence,
the expression ‘in connection with the aggression, armed rebellion or armed conflicts’
used in the General Amnesty Act, which does not specifically define the nature of that
connection, has to be interpreted to mean that the connection must be direct and
significant.

Part of the factual description of the criminal offences with which the accused Fred
Margus$ is charged ... which suggests some connection with the aggression against
the Republic of Croatia or armed rebellion and armed conflicts in Croatia, relates
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to the arrival of the victims of these offences — S.B., V.B. and the minor SI.B. — in
Cepin, together with their neighbours, after they had all fled the village of Ivanovac
on account of the attack by the so-called “Y[ugoslav] P[eoples’] A[rmy]’. It should be
stressed that it is not in dispute that the accused Fred Margu$ was a member of the
Croatian army. However, these circumstances are not such as to amount to a direct link
with the aggression, armed rebellion or armed conflicts in Croatia which is required for
the General Amnesty Act to apply.

The factual description of the criminal offences under count 4 of the indictment
states that the accused committed these acts as a member of the Reserve Forces in
Cepin, after his tour of duty had terminated. This characteristic in itself does not
represent a significant link between the criminal offences and the war because, were
this to be the case, the amnesty would encompass all criminal offences committed
between 27 August 1990 and 23 August 1996 by members of the Croatian army or the
enemy units (save for those specifically listed in section 3(1) of the General Amnesty
Act); this was certainly not the intention of the legislature.

Finally, the accused’s war career, described in detail in the impugned ruling, cannot
be a criterion for application of the General Amnesty Act ...

The factual description of the criminal offences in the indictment ... does not show
that the acts in question were committed during the aggression, armed rebellion or
armed conflicts in Croatia, or that they were committed in connection with them.

»

B. The second set of criminal proceedings against the applicant
(no. K-33/06)

20. On 26 April 2006 the Osijek County State Attorney’s Office indicted

the applicant on charges of war crimes against the civilian population. The

proceedings were conducted by a three-judge panel of the Osijek County

Court, including Judge M.K. During the entire proceedings the applicant

was represented by a lawyer.
21. A concluding hearing was held on 19 March 2007 in the presence

of, inter alia, the applicant and his defence lawyer. The applicant was
removed from the courtroom during the closing arguments of the parties.

The applicant’s lawyer remained in the courtroom and presented his closing

arguments. The relevant part of the written record of that hearing reads as
follows:

“The President of the panel notes that the accused Margu$ interrupted the Osijek
County Deputy State Attorney (‘the Deputy State Attorney’) in his closing arguments
and was warned by the panel to calm down; the second time he interrupted the Deputy
State Attorney he was warned orally.

After the President of the panel warned the accused Margu$ orally, the latter
continued to comment on the closing arguments of the Deputy State Attorney. The
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panel therefore decides, and the president of the panel orders, that the accused Margus
be removed from the courtroom until the pronouncement of the judgment.

»

22. The applicant was subsequently removed from the courtroom and
the Deputy State Attorney, the lawyers for the victims, the defence lawyers
and one of the accused gave their closing arguments.

23. The pronouncement of the judgment was scheduled for 21 March
2007 and the hearing was concluded. The applicant was present at the
pronouncement of the judgment. He was found guilty as charged and
sentenced to fourteen years imprisonment. The relevant part of the
judgment reads as follows:

«

The accused Fred Margus ...
and

the accused T.D. ...

are guilty [in that]

in the period between 20 and 25 November 1991 in Cepin and its surroundings,
contrary to Article 3 § 1 of the Geneva Convention relative to the Protection of
Civilian Persons in Time of War of 12 August 1949 and Article 4 §§ 1 and 2 (a)
and Article 13 of the Protocol Additional to the Geneva Conventions of 12 August
1949 relative to the Protection of Victims of Non-International Armed Conflicts
(Protocol II) of 8 June 1977, while defending that territory from armed attacks by
the local rebel Serb population and the so-called Yugoslav People’s Army in their joint
attack on the constitutional legal order and territorial integrity of the Republic of
Croatia, Fred Margus, in his capacity as the commander of Unit 2 in the 3rd Corps
of the 130th brigade of the Croatian army, and the accused T.D., as a member of the
same Unit under the command of Fred Margus, [acted as follows] with the intention
of killing Serb civilians;

the accused Fred Margus

(a) on 20 November 1991 at about 8 a.m. in Cepin, recognised V.B. and S.B. who
were standing ... in front of the Fire Brigade Headquarters in Ivanovac and were
fleeing their village because of the attacks by the Yugoslav People’s Army, ... fired at
them with an automatic gun ... which caused S.B. to sustain a gunshot wound to the
head ... and neck as a result of which S.B. immediately died, while V.B. was wounded
and fell to the ground. The accused then drove away and soon afterwards came back,
and, seeing that V.B. was still alive and accompanied by his nine-year-old son SL.B.
and ... his wife M.B., again fired the automatic gun at them, and thus shot V.B. twice
in the head ... twice in the arm ... as a result of which V.B. soon died while SI.B. was
shot in the leg ... which amounted to grievous bodily harm;
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(b) in the period between 22 and 24 November 1991 in Cepin, arrested N.V. and
Ne.V., threatening them with firearms, appropriated their Golf vehicle ... took them
to the basement of a house ... where he tied them by ropes to chairs and kept them
locked in without food or water and, together with the members of his Unit ... beat
and insulted them, asked them about their alleged hostile activity and possession of
a radio set, and during that time prevented other members of the Unit from helping
them ... after which he took them out of Cepin to a forest ... where they were shot
with several bullets from firearms ... as a result of which N.V. ... and Ne.V. died;

(¢) on 23 November 1991 at about 1.30 p.m. at the coach terminal in Cepin,
arrested S.G. and D.G. and their relative Lj.G. and drove them to a house ... tied their
hands behind their backs and, together with the late T.B., interrogated them about
their alleged hostile activity and in the evening, while they were still tied up, drove
them out of Cepin ... where he shot them ... as a result of which they died;

the accused Fred Margu$ and T.D. [acting] together

(d) on 25 November 1991 at about 1 p.m. in Cepin, on seeing S.P. driving his
Golf vehicle ... stopped him at the request of Fred Margus ... ... and drove him to
a field ... where ... Fred Margus$ ordered T.D. to shoot S.P, [an order] which T.D.
obeyed, shooting S.P. once ... after which Fred Margus shot him several times with
an automatic gun ... as a result of which S.P. ... died and Fred Margus$ appropriated
his vehicle.

»

24. 'The applicant’s conviction was upheld by the Supreme Court on

19 September 2007 and his sentence was increased to fifteen years’ imprison-
ment. The relevant part of the judgment by the Supreme Court reads as
follows:

“Under Article 36 § 1 (5) of the Code of Criminal Procedure (CCP), a judge is
exempted from performing judicial functions if he or she participated in the same
case in the adoption of a ruling of a lower court or if he participated in adopting the
impugned ruling.

It is true that Judge M.K. participated in the proceedings in which the impugned
judgment was adopted. He was the President of a panel of the Osijek County Court
which adopted the ruling ... of 24 June 1997 by which the proceedings against the
accused Fred Margus were terminated under section 1(1) and (3) and section 2(2) of
the General Amnesty Act ...

Even though both sets of proceedings were instituted against the same accused, it
was not the same case. The judge in question participated in two different cases before
the Osijek County Court against the same accused. In the case in which the present
appeal has been lodged, Judge M.K. did not participate in adopting any decision of
a lower court or in a decision which is the subject of an appeal or an extraordinary
remedy.
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The accused incorrectly argued that the first-instance court had acted contrary to
Article 346 § 4 and Article 347 §§ 1 and 4 of the CCP when it held the concluding
hearing in his absence and in the absence of his defence lawyer because it had removed
him from the courtroom when the parties were presenting their closing arguments.
Thus, he claimed, he had been prevented from giving his closing arguments.
Furthermore, he had not been informed about the conduct of the hearing in his
absence, and the decision to remove him from the courtroom had not been adopted
by the trial panel.

Contrary to the allegations of the accused, the written record of the hearing held on
19 March 2007 shows that the accused Fred Margus interrupted the [Osijek] County
Deputy State Attorney in his closing arguments and was twice warned by the President
of the trial panel. Since he continued with the same behaviour, the trial panel decided
to remove him from the courtroom ...

Such action by the trial court is in conformity with Article 300 § 2 of the CCP. The
accused Fred Margus started to disturb order in the courtroom during the closing
arguments of the [Osijek County Deputy] State Attorney and persisted in doing so,
after which he was removed from the courtroom by a decision of the trial panel. He
was again present in the courtroom when judgment was pronounced on 21 March
2007.

Since the trial court complied fully with Article 300 § 2 of the CCB, the accused’s
appeal is unfounded. In the case in issue there has been no violation of the defence
rights, and the removal of the accused from the courtroom during the closing
arguments of the parties had no effect on the judgment.

The accused Fred Margu$ further argues ... that the impugned judgment violated
the ne bis in idem principle ... because the proceedings had already been discontinued
in respect of some of the charges giving rise to the impugned judgment ...

It is true that criminal proceedings were conducted before the Osijek County
Court under the number K-4/97 against the accused Fred Margus in respect of, inter
alia, four criminal offences ... of murder ... committed against S.B., V.B., N.V. and
Ne.V, as well as the criminal offence ... of creating a risk to life and assets ... These
proceedings were terminated by final ruling of the Osijek County Court no. Kv-99/97
(K-4/97) of 24 June 1997 on the basis of the General Amnesty Act ...

Despite the fact that the consequences of the criminal offences which were the
subject of the proceedings conducted before the Osijek County Court under the
number K-4/97, namely the deaths of S.B., V.B., N.V. and Ne.V. and the grievous
bodily injury of SL.B., are also part of the factual background [to the criminal offences
assessed] in the proceedings in which the impugned judgment has been adopted, the
offences [tried in the two sets of criminal proceedings in issue] are not the same.

Comparison between the factual background [to the criminal offences assessed] in
both sets of proceedings shows that they are not identical. The factual background
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[to the offences referred to] in the impugned judgment contains a further criminal
element, significantly wider in scope than the one forming the basis for the
proceedings conducted before the Osijek County Court under the number K-4/97.
(In the present case] the accused Fred Margus$ is charged with violation of the rules
of the Geneva Convention relative to the Protection of Civilian Persons in Time of
War of 12 August 1949 and of the Protocol Additional to the Geneva Conventions
of 12 August 1949 relative to the Protection of Victims of Non-International
Armed Conflicts (Protocol II) of 8 June 1977, in that, in the period between 20 and
25 November 1991, while defending that territory from armed attacks by the local
rebel Serb population and the so-called Yugoslav People’s Army in their joint attack on
the constitutional legal order and territorial integrity of the Republic of Croatia, and
in violation of the rules of international law, he killed and tortured civilians, treated
them in an inhuman manner, unlawfully arrested them, ordered the killing of a civilian
and robbed the assets of the civilian population. The above acts constitute a criminal
offence against the values protected by international law, namely a war crime against
the civilian population under Article 120 § 1 of the Criminal Code.

Since the factual background to the criminal offence in issue, and its legal
classification, differ from those which were the subject of the earlier proceedings, such
that the scope of the charges against the accused Fred Margus is significantly wider and
different from the previous case (case-file no. K-4/97), the matter is not res judicata ...”

25. A subsequent constitutional complaint by the applicant was
dismissed by the Constitutional Court on 30 September 2009. The
Constitutional Court endorsed the views of the Supreme Court.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. Relevant law

26. The relevant part of the Croatian Constitution (Ustav Republike
Hrvatske, Official Gazette nos. 41/2001 and 55/2001) reads as follows:
Article 31

«

2. No one shall be liable to be tried or punished again in criminal proceedings for
an offence of which he has already been finally acquitted or convicted in accordance
with the law.

Only the law may, in accordance with the Constitution or an international agreement,
prescribe the situations in which proceedings may be reopened under paragraph 2 of
this Article and the grounds for reopening.

»

27. The relevant provisions of the Code of Criminal Procedure (Zakon
0 kaznenom postupku — Official Gazette nos. 110/1997, 27/1998, 58/1999,
112/1999, 58/2002, 62/2003, 178/2004 and 115/2006) provide as follows:
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Article 300

“l. Where the accused ... disturbs order at a hearing or does not comply with the
orders of the presiding judge, the latter shall warn the accused ... The panel may order
that the accused be removed from the courtroom ...

2. The panel may order that the accused be removed from the courtroom for a
limited time. Where the accused again disturbs order [he or she may be removed from
the courtroom] until the end of the presentation of evidence. Before the closure of the
presentation of evidence the presiding judge shall summon the accused and inform
him about the conduct of the trial. If the accused continues to disturb order and
insults the dignity of the court, the panel may again order that he be removed from
the courtroom. In that case the trial shall be concluded in the accused’s absence and
the presiding judge or another member of the panel shall inform him or her about the
judgment adopted, in the presence of a typist.

Article 350 (former Article 336)

“l. A judgment may refer only to the accused and the offence which are the subject

of the indictment as initially submitted or as altered at the hearing.
2. 'The court is not bound by the prosecutor’s legal classification of the offence.”

Types of judgments
Article 352

“l. A judgment shall dismiss the charges, acquit the accused or find him or her
guilty.
Article 354
“A judgment acquitting the accused shall be adopted when:

(1) the offence with which the accused is charged is not a criminal offence under
the law;

(2) there are circumstances that exclude the accused’s guilt;

(3) it has not been proved that the accused committed the criminal offence with

which he or she is charged.”
Article 355
“1. A judgment finding the accused guilty shall contain the following details:

(1) the offence of which the accused is found guilty, stating the facts and
circumstances constituting the specific ingredients of a given criminal offence as well as
those on which the application of a specific provision of the Criminal Code depends;

1. See the Supreme Court’s practice in respect of this provision in paragraphs 32 to 34 below.
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(2) the statutory name and description of the criminal offence and the provisions of
the Criminal Code which have been applied;

(3) the sentence to be applied or whether, under the provisions of the Criminal
Code, a sentence is not to be applied or imprisonment is to be substituted by
community service;

(4) any decision on suspended sentence;

(5) any decision on security measures and confiscation of material gains;

(7) the decision on costs and on any civil claim and whether a final judgment is to

be published in the media.

Article 367

“1. A grave breach of criminal procedure shall be found to exist where

(3) a hearing has been held without a person whose presence is obligatory under
the law ...

Reopening of proceedings
Article 401
“Criminal proceedings concluded by a final ruling or a final judgment may be

reopened at the request of an authorised person, only in the circumstances and under
the conditions set out in this Code.”

Article 406

“1. Criminal proceedings concluded by a final judgment dismissing the charges
may exceptionally be reopened to the detriment of the accused:

(5) where it has been established that amnesty, pardon, statutory limitation or
other circumstances excluding criminal prosecution are not applicable to the criminal
offence referred to in the judgment dismissing the charges.

»

Article 408

“l. The court competent to decide upon a request for the reopening of the
proceedings is the one which adjudicated the case at first instance ...

2. 'The request for reopening shall contain the statutory basis for reopening and
evidence supporting the request ...

»
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Request for the protection of legality
Article 418

“1. The State Attorney may lodge a request for the protection of legality against final
judicial decisions and court proceedings preceding such decisions in which a law has
been violated.

2. The State Attorney shall lodge a request for the protection of legality against
a judicial decision adopted in proceedings in which fundamental human rights and
freedoms guaranteed by the Constitution, statute or international law have been
violated.

»

Article 419

“1. The Supreme Court of the Republic of Croatia shall determine requests for the
protection of legality.

»

Article 420

“l. When determining a request for the protection of legality the [Supreme] Court
shall assess only those violations of the law relied on by the State Attorney.

»

Article 422

«

2. Where a request for the protection of legality has been lodged to the detriment of
the accused and the [Supreme] Court establishes that it is well founded, it shall merely
establish that there has been a violation of the law, without altering a final decision.”

28. Under the Criminal Code (Kazeni zakon, Offcial Gazette
nos. 53/1991, 39/1992 and 91/1992) the circumstances excluding an
individual’s guilt are lack of accountability (neubrojivost), error in law or
error in fact.

29. 'The relevant part of the General Amnesty Act of 24 September
1996 (Official Gazette no. 80/1996, Zakon o opcem oprostu) reads as follows:

Section 1

“This Act grants general amnesty from criminal prosecution and trial to the
perpetrators of criminal offences committed during the aggression, armed rebellion
or armed conflicts and in connection with the aggression, armed rebellion or armed
conflicts in the Republic of Croatia.

No amnesty shall apply to the execution of final judgments in respect of perpetrators
of the criminal offences under paragraph 1 of this section.
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Amnesty from criminal prosecution and trial shall apply to offences committed
between 17 August 1990 and 23 August 1996.”

Section 2

“No criminal prosecution or trial proceedings shall be instituted against the
perpetrators of the criminal offences under section 1 of this Act.

Where a criminal prosecution has already commenced it shall be discontinued and
where trial proceedings have been instituted a court shall issue a ruling terminating the
proceedings of its own motion.

Where a person granted amnesty under paragraph 1 of this section has been detained,

he or she shall be released.”
Section 3

“No amnesty under section 1 of this Act shall be granted to perpetrators of the
gravest breaches of humanitarian law which have the character of war crimes, namely
the criminal offence of genocide under Article 119 of the Basic Criminal Code of the
Republic of Croatia (Official Gazette no. 31/1993, consolidated text, nos. 35/1993,
108/1995, 16/1996 and 28/1996); war crimes against the civilian population under
Article 120; war crimes against the wounded and sick under Article 121; war crimes
against prisoners of war under Article 122; organising groups [with the purpose of
committing] or aiding and abetting genocide and war crimes under Article 123;
unlawful killing and wounding of the enemy under Article 124; unlawful taking
of possessions from the dead or wounded on the battleground under Article 125;
use of unlawful means of combat under Article 126; offences against negotiators
under Article 127; cruel treatment of the wounded, sick and prisoners of war under
Article 128; unjustified delay in repatriation of prisoners of war under Article 129;
destruction of the cultural and historical heritage under Article 130; inciting war of
aggression under Article 131; abuse of international symbols under Article 132; racial
and other discrimination under Article 133; establishing slavery and transferring slaves
under Article 134; international terrorism under Article 135; putting at risk persons
under international protection under Article 136; taking hostages under Article 137;
and the criminal offence of terrorism under the provisions of international law.

No amnesty shall be granted to perpetrators of other criminal offences under the Basic
Criminal Code of the Republic of Croatia (Official Gazette no. 31/1993, consolidated
text, nos. 35/1993, 108/1995, 16/1996 and 28/1996) and the Criminal Code of the
Republic of Croatia (Official Gazette no. 32/1993, consolidated text, nos. 38/1993,
28/1996 and 30/1996) which were not committed during the aggression, armed
rebellion or armed conflicts and are not connected with the aggression, armed rebellion
or armed conflicts in the Republic of Croatia.

»
Section 4

“A State Attorney may not lodge an appeal against a court decision under section 2
of this Act where the court granted amnesty in favour of the perpetrator of a criminal
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offence covered by this Act on the basis of the legal classification given to the offence
by a State Attorney.”

B. Relevant practice

1. Practice of the Constitutional Court

30. In its decision no. U-III/543/1999 of 26 November 2008 the
Constitutional Court held, in so far as relevant, as follows:

“6. The question before the Constitutional Court is whether there was a second
trial concerning an event constituting the offence for which the General Amnesty Act
was applied, and thus whether the proceedings concerned a ‘same offence’ in respect
of which, under Article 31 § 2 of the Constitution, it is not possible to institute
a new, separate and unrelated set of proceedings. Such proceedings would infringe
[the principle of] legal certainty and permit multiple sanctions to be imposed for one
and the same conduct which may be the subject of only one criminal sanction. In
answering this question, the Constitutional Court should examine two issues: (a) the
similarity between the descriptions of the events constituting the offences with which
the appellant was charged in the first and second set of proceedings, in order to verify
whether the decision on the application of amnesty and the final conviction in the
subsequent proceedings concern the same subject, that is, the same ‘criminal quantity’,
irrespective of whether they concern the same historical events; and after that ... (b)
whether the case in issue concerns a situation in which it was not possible to bring
fresh charges in relation to the facts already adjudicated in the first decisions of the
courts (applying the amnesty), but in which, under Article 31 § 3 of the Constitution,
it was possible to seek the reopening of the proceedings as provided for by the relevant
law. Article 406 § 1 (5) of the Code of Criminal Procedure allows for the reopening
of proceedings which were terminated by a final judgment dismissing the charges,
where ‘it has been established that amnesty, pardon, statutory limitation or other
circumstances excluding criminal prosecution are not applicable to the criminal
offence referred to in the judgment dismissing the charges’.

6.1. The Constitutional Court can examine the similarity between the descriptions
of the events constituting the offences only by reference to the normative standards.
In so doing it is bound, just like the lower courts, by the constituent elements of
the offences, irrespective of their legal classification. The descriptions of the events
forming the basis for the charges in the judgment of the Bjelovar Military Court
(no. K-85/95-24) and the Supreme Court (no. I-Kz-257/96), and the impugned
judgments of the Sisak County Court (no. K-108/97) and the Supreme Court
(no. I Kz-211/1998-3), undoubtedly suggest that they concern the same events,
which were merely given different legal classifications. All the relevant facts had been
established by the Bjelovar Military Court (which finally terminated the proceedings)
and no other new facts were established in the subsequent proceedings before the Sisak
County Court. The only difference in the description of the charges was in the time of
the commission of the offences, which does not suggest that the events were different
but rather that the courts were unable to establish the exact time of the offences. As
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regards the identical nature of the events, it is also relevant to note that the Supreme
Court emphasised in the impugned judgment that the events were the same, so there
is no doubt about this aspect.

6.2. In the impugned judgment the Supreme Court held that the conduct in
issue constituted not only the offence of armed rebellion under Article 235 § 1 of
the Criminal Code of the Republic of Croatia, in respect of which the judgment
dismissing the charges was adopted, but also the offence of war crimes against the
civilian population under Article 120 §§ 1 and 2 of the Basic Criminal Code of
the Republic of Croatia, the offence of which [the appellant] was later convicted. It
follows from this reasoning of the Supreme Court that the same conduct constituted
the elements of two offences and that the situation was one of a single act constituting
various offences.

6.3. The Constitutional Court finds that in the impugned judgment the Supreme
Court erred in finding that the same perpetrator, after a final judgment had been
adopted in respect of a single act constituting one offence, could be tried again in
the new set of proceedings for the same act constituting another offence. Under
Article 336 § 2 of the Code of Criminal Procedure the court is not bound by the
prosecutor’s classification of the offence. The Bjelovar Military Court, if it considered
that the facts underlying the charges constituted the offence of war crimes against the
civilian population under Article 120 § 1 of the Basic Criminal Code of the Republic
of Croatia, should therefore have found that it had no competence to determine the
case (because it had no competence to try war crimes), and should have forwarded the
case to the competent court, which could have convicted [the appellant] of the offence
of war crimes against the civilian population, in respect of which no amnesty could
be applied. Since the Bjelovar Military Court did not act in such a manner, it follows
that, owing to the final nature of its judgment, the decision dismissing the charges
became res judicata. The subsequent conviction in this case is a violation of the e bis
in idem rule, irrespective of the fact that the operative part of the first judgment did
not concern ‘the merits’, sometimes understood simply as a resolution of the question
whether the accused committed the offence or not. The formal distinction between an
acquittal and a judgment dismissing the charges cannot be the only criterion for the
resolution of the question whether a new and unrelated set of criminal proceedings
may be instituted in respect of the same ‘criminal quantity’: although it is contained in
the judgment dismissing the charges, the decision on the application of amnesty, in the
legal sense, creates the same legal consequences as an acquittal, and in both judgments
a factual issue remains unproven.

6.4. Therefore the Constitutional Court cannot accept the reasoning of the
Supreme Court’s judgment no. I Kz-211/1998-3 of 1 April 1999, according to which
the judgment or ruling on the discontinuance of the proceedings for the offence
of armed rebellion concerning the same event does not exclude the possibility of
a subsequent prosecution and conviction for the offence of war crimes against the
civilian population on the ground that the latter offence endangers not only the values
of the Republic of Croatia but also humanity in general and international law. In any
event, the Supreme Court later departed from that position in case no. I Kz-8/00-3
of 18 September 2002, finding that the judgment dismissing the charges ‘without any
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doubt concerns the same event, in terms of the time, place and manner of commission;
the event was simply given a different classification in the impugned judgment than in
the ruling of the Zagreb Military Court’. It also stated the following: “When, as in the
case in issue, the criminal proceedings have been discontinued in respect of the offence
under Article 244 § 2 of the Criminal Code of the Republic of Croatia, and where
the actions ... are identical to those of which [the accused] was found guilty in the
impugned judgment ... under the ne bis in idem principle provided for in Article 32
§ 2 of the Constitution, new criminal proceedings cannot be instituted because the
matter has been adjudicated.”

»

31. Constitutional Court decision no. U-III-791/1997 of 14 March
2001 referred to a situation where the criminal proceedings against the
accused had been terminated under the General Amnesty Act. Its relevant
parts read as follows:

“16. The provision of the Constitution which excludes the possibility of an accused
being tried again for an offence of which he or she has already been ‘finally acquitted or
convicted in accordance with the law’ refers exclusively to a situation where a judgment
has been adopted in criminal proceedings which acquits the accused or finds him or
her guilty of the charges brought against him or her in the indictment.

19. ... aruling which does not finally acquit the accused but terminates the criminal
proceedings cannot form the basis for application of the constitutional provisions
concerning the prohibition on being tried or punished again ...”

2. Practice of the Supreme Court

32. The relevant part of ruling no. I Kz-533/00-3 of 11 December 2001
reads as follows:

“Under Article 336 § 2 of the Code of Criminal Procedure the court is not bound
by the prosecutor’s legal classification of the offence, and it was therefore empowered
to decide upon a different criminal offence since that offence is more favourable [to

»

the accused]

33. The relevant part of ruling no. I Kz 257/02-5 of 12 October 2005
reads as follows:

“Since under Article 336 § 2 of the Code of Criminal Procedure the court is not
bound by the prosecutor’s legal classification of the offence, and given that the possible
sentence for the criminal offence of incitement to abuse of authority in financial affairs
under Article 292 § 2 is more lenient than the possible sentence for the criminal
offence under Article 337 § 4 of the Criminal Code, the first-instance court was
empowered to classify the acts in question as the criminal offence under Article 292

§ 2 of the Criminal Code ...”
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34. The relevant part of ruling no. I Kz 657/10-3 of 27 October 2010
reads as follows:

“Even though the first-instance court correctly stated that a court is not bound
by the prosecutor’s legal classification of the offence, the terms of the indictment
were nevertheless exceeded because the first-instance court put the accused in a
less favourable position by convicting him of two criminal offences instead of

»

one ...

III. RELEVANT INTERNATIONAL LAW MATERIALS

A. The Vienna Convention of 1969 on the Law of Treaties

35. The relevant part of the Vienna Convention on the Law of Treaties
of 23 May 1969 (“the Vienna Convention”) provides:

Section 3. Interpretation of treaties

Article 31
General rule of interpretation

“l. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to

the treaty.
3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the
parties.

4. A special meaning shall be given to a term if it is established that the parties so
intended.”
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Article 32

Supplementary means of interpretation

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.”

Article 33
Interpretation of treaties authenticated in two or more languages

“l. When a treaty has been authenticated in two or more languages, the text is
equally authoritative in each language, unless the treaty provides or the parties agree
that, in case of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text
was authenticated shall be considered an authentic text only if the treaty so provides
or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic
text.

4. Except where a particular text prevails in accordance with paragraph 1, when
a comparison of the authentic texts discloses a difference of meaning which the
application of articles 31 and 32 does not remove, the meaning which best reconciles
the texts, having regard to the object and purpose of the treaty, shall be adopted.”

B. The Geneva Conventions of 1949 for the Protection of Victims
of Armed Conflicts and their Additional Protocols

36. The relevant part of common Article 3 of the Geneva Conventions
of 1949 reads:
Article 3

“In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed ‘hors de combat’ by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated humanely,
without any adverse distinction founded on race, colour, religion or faith, sex, birth or
wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in any
place whatsoever with respect to the above-mentioned persons
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(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.

»

37. 'The relevant parts of the Convention (I) for the Amelioration of the

Condition of the Wounded and Sick in Armed Forces in the Field (Geneva,
12 August 1949 — hereinafter “the First Geneva Convention”) read:

Chapter IX. Repression of Abuses and Infractions
Article 49

“The High Contracting Parties undertake to enact any legislation necessary to
provide effective penal sanctions for persons committing, or ordering to be committed,
any of the grave breaches of the present Convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for persons
alleged to have committed, or to have ordered to be committed, such grave breaches,
and shall bring such persons, regardless of their nationality, before its own courts. It
may also, if it prefers, and in accordance with the provisions of its own legislation, hand
such persons over for trial to another High Contracting Party concerned, provided
such High Contracting Party has made out a ‘prima facie’ case.

»

Article 50

“Grave breaches to which the preceding Article relates shall be those involving
any of the following acts, if committed against persons or property protected by
the Convention: wilful killing, torture or inhuman treatment, including biological
experiments, wilfully causing great suffering or serious injury to body or health, and
extensive destruction and appropriation of property, not justified by military necessity
and carried out unlawfully and wantonly.”

38. Articles 50 and 51 of the Convention (II) for the Amelioration of

the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea (Geneva, 12 August 1949 — hereinafter “the Second Geneva
Convention”) contain the same text as Articles 49 and 50 of the First Geneva
Convention.

39. Articles 129 and 130 of the Convention (III) relative to the

Treatment of Prisoners of War (Geneva, 12 August 1949 — hereinafter “the
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Third Geneva Convention”) contain the same text as Articles 49 and 50 of
the First Geneva Convention.

40. Articles 146 and 147 of the Convention (IV) relative to the
Protection of Civilian Persons in Time of War (Geneva, 12 August 1949
— hereinafter “the Fourth Geneva Convention”) contain the same text as
Articles 49 and 50 of the First Geneva Convention.

41. The relevant part of the Additional Protocol (II) to the Geneva
Conventions, relating to the Protection of Victims of Non-International
Armed Conflicts (Geneva, 8 June 1977) reads:

Article 4

“1. All persons who do not take a direct part or who have ceased to take part in
hostilities, whether or not their liberty has been restricted, are entitled to respect
for their person, honour and convictions and religious practices. They shall in all
circumstances be treated humanely, without any adverse distinction. It is prohibited to
order that there shall be no survivors.

2. Without prejudice to the generality of the foregoing, the following acts against
the persons referred to in paragraph I are and shall remain prohibited at any time and
in any place whatsoever:

(a) violence to the life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form of
corporal punishment;

»

Article 6

5. At the end of hostilities, the authorities in power shall endeavour to grant the
broadest possible amnesty to persons who have participated in the armed conflict, or
those deprived of their liberty for reasons related to the armed conflict, whether they
are interned or detained.”

Article 13

“l1. The civilian population and individual civilians shall enjoy general protection
against the dangers arising from military operations. To give effect to this protection,
the following rules shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not be the
object of attack. Acts or threats of violence the primary purpose of which is to spread
terror among the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this part, unless and for such time
as they take a direct part in hostilities.”
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C. Convention on the Prevention and Punishment of the Crime of
Genocide?

42. The relevant parts of this Convention read as follows:

Article 1

“The Contracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they undertake to
prevent and to punish.”

Article 4

“Persons committing genocide or any of the other acts enumerated in Article 3 shall
be punished, whether they are constitutionally responsible rulers, public officials or
private individuals.”

Article 5

“The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the present
Convention and, in particular, to provide effective penalties for persons guilty of
genocide or any of the other acts enumerated in Article 3.”

D. Convention on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity’

43. The relevant part of this Convention reads as follows:

Article I

“No statutory limitation shall apply to the following crimes, irrespective of the date

of their commission:

(a) War crimes as they are defined in the Charter of the International Military
Tribunal, Niirnberg, of 8 August 1945 and confirmed by resolutions 3 (I) of 13 February
1946 and 95 (I) of 11 December 1946 of the General Assembly of the United Nations,
particularly the ‘grave breaches’ enumerated in the Geneva Conventions of 12 August
1949 for the protection of war victims;

(b) Crimes against humanity whether committed in time of war or in time of peace
as they are defined in the Charter of the International Military Tribunal, Niirnberg,
of 8 August 1945 and confirmed by resolutions 3 (I) of 13 February 1946 and 95 (I)
of 11 December 1946 of the General Assembly of the United Nations, eviction by
armed attack or occupation and inhuman acts resulting from the policy of apartheid,
and the crime of genocide as defined in the 1948 Convention on the Prevention and

2. Adopted by Resolution 260 (III) A of the United Nations General Assembly on 9 December 1948.
3. Adopted on 26 November 1968; entry into force on 11 November 1970. It was ratified by Croatia
on 12 October 1992.
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Punishment of the Crime of Genocide, even if such acts do not constitute a violation
of the domestic law of the country in which they were committed.”

Article IT

“If any of the crimes mentioned in article I is committed, the provisions of this
Convention shall apply to representatives of the State authority and private individuals
who, as principals or accomplices, participate in or who directly incite others to the
commission of any of those crimes, or who conspire to commit them, irrespective of
the degree of completion, and to representatives of the State authority who tolerate
their commission.”

Article ITI

“The States Parties to the present Convention undertake to adopt all necessary
domestic measures, legislative or otherwise, with a view to making possible the
extradition, in accordance with international law, of the persons referred to in article I
of this Convention.”

Article IV

“The States Parties to the present Convention undertake to adopt, in accordance with
their respective constitutional processes, any legislative or other measures necessary
to ensure that statutory or other limitations shall not apply to the prosecution and
punishment of the crimes referred to in articles I and II of this Convention and that,
where they exist, such limitations shall be abolished.”

E. Rome Statute of the International Criminal Court

44. Article 20 of the Statute reads:
Ne bis in idem

“1. Except as provided in this Statute, no person shall be tried before the Court with
respect to conduct which formed the basis of crimes for which the person has been
convicted or acquitted by the Court.

2. No person shall be tried by another court for a crime referred to in article 5 for
which that person has already been convicted or acquitted by the Court.

3. No person who has been tried by another court for conduct also proscribed
under article 6, 7 or 8 shall be tried by the Court with respect to the same conduct
unless the proceedings in the other court:

(@) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accordance with
the norms of due process recognized by international law and were conducted in a
manner which, in the circumstances, was inconsistent with an intent to bring the
person concerned to justice.”
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F. Customary Rules of International Humanitarian Law

45. Mandated by the States convened at the 26th International
Conference of the Red Cross and Red Crescent, the International
Committee of the Red Cross (ICRC) presented in 2005 a Study on
Customary International Humanitarian Law*. This Study contains a list of
customary rules of international humanitarian law. Rule 159, which refers
to noninternational armed conflicts, reads:

“At the end of hostilities, the authorities in power must endeavour to grant the
broadest possible amnesty to persons who have participated in a non-international
armed conflict, or those deprived of their liberty for reasons related to the armed

conflict, with the exception of persons suspected of, accused of or sentenced for war
. »
crimes.

G. United Nations Security Council

Resolution on the situation in Croatia, 1120 (1997), 14 July 1997

46. The relevant part of the Resolution reads:
“The Security Council,

7. Urges the Government of the Republic of Croatia to eliminate ambiguities in
implementation of the Amnesty Law, and to implement it fairly and objectively in
accordance with international standards, in particular by concluding all investigations
of crimes covered by the amnesty and undertaking an immediate and comprehensive
review with United Nations and local Serb participation of all charges outstanding
against individuals for serious violations of international humanitarian law which are
not covered by the amnesty in order to end proceedings against all individuals against
whom there is insufficient evidence;

»

H. The International Covenant on Civil and Political Rights

47. Article 7 of the International Covenant on Civil and Political Rights
(ICCR) 1966 provides:

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his free consent to
medical or scientific experimentation.”

4. J.-M. Henckaerts and L. Doswald-Beck (eds.), Customary International Humanitarian Law, vols. I
and II, Cambridge University Press and ICRC, 2005
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I. The United Nations Human Rights Committee

1. General Comment No. 20, Article 7 (Forty-fourth session, 1992)
48. The United Nations Human Rights Committee noted in 1992 in

its General Comment No. 20 on Article 7 of the International Covenant
that some States had granted amnesty in respect of acts of torture. It went
on to state that “[a]mnesties are generally incompatible with the duty of
States to investigate such acts; to guarantee freedom from such acts within
their jurisdiction; and to ensure that they do not occur in the future. States
may not deprive individuals of the right to an effective remedy, including
compensation and such full rehabilitation as may be possible”.

2. Concluding observations, Lebanon, 1 April 1997
49. Paragraph 12 reads as follows:

“12. The Committee notes with concern the amnesty granted to civilian and
military personnel for human rights violations they may have committed against
civilians during the civil war. Such a sweeping amnesty may prevent the appropriate
investigation and punishment of the perpetrators of past human rights violations,
undermine efforts to establish respect for human rights, and constitute an impediment
to efforts undertaken to consolidate democracy.”

3. Concluding observations, Croatia, 30 April 2001
50. Paragraph 11 reads as follows:

“The Committee is concerned with the implications of the Amnesty Law. While
that law specifically states that the amnesty does not apply to war crimes, the term
‘war crimes’ is not defined and there is a danger that the law will be applied so as to
grant impunity to persons accused of serious human rights violations. The Committee
regrets that it was not provided with information on the cases in which the Amnesty
Law has been interpreted and applied by the courts.

The State party should ensure that in practice the Amnesty Law is not applied or
utilized for granting impunity to persons accused of serious human rights violations.”

4. General Comment No. 31 [80], The Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, 29 March
2004

“18. Where the investigations referred to in paragraph 15 reveal violations of
certain Covenant rights, States Parties must ensure that those responsible are brought
to justice. As with failure to investigate, failure to bring to justice perpetrators of such
violations could in and of itself give rise to a separate breach of the Covenant. These
obligations arise notably in respect of those violations recognized as criminal under
either domestic or international law, such as torture and similar cruel, inhuman and
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degrading treatment (article 7), summary and arbitrary killing (article 6) and enforced
disappearance (articles 7 and 9 and, frequently, 6). Indeed, the problem of impunity
for these violations, a matter of sustained concern by the Committee, may well be an
important contributing element in the recurrence of the violations. When committed
as part of a widespread or systematic attack on a civilian population, these violations
of the Covenant are crimes against humanity (see Rome Statute of the International
Criminal Court, article 7).

Accordingly, where public officials or State agents have committed violations of the
Covenant rights referred to in this paragraph, the States Parties concerned may not
relieve perpetrators from personal responsibility, as has occurred with certain amnesties
(see General Comment 20 (44)) and prior legal immunities and indemnities.
Furthermore, no official status justifies persons who may be accused of responsibility
for such violations being held immune from legal responsibility. ...”

J. Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment’

51. The relevant parts of this Convention provide:

Article 4

“l. Each State Party shall ensure that all acts of torture are offences under its
criminal law. The same shall apply to an attempt to commit torture and to an act by
any person which constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate penalties
which take into account their grave nature.”

Article 7

“1. The State Party in the territory under whose jurisdiction a person alleged to have
committed any offence referred to in article 4 is found shall in the cases contemplated
in article 5, if it does not extradite him, submit the case to its competent authorities
for the purpose of prosecution.

»

Article 12

“Each State Party shall ensure that its competent authorities proceed to a prompt
and impartial investigation, wherever there is reasonable ground to believe that an act
of torture has been committed in any territory under its jurisdiction.”

Article 13

“Each State Party shall ensure that any individual who alleges he has been subjected
to torture in any territory under its jurisdiction has the right to complain to, and to
have his case promptly and impartially examined by, its competent authorities. Steps

5. Adopted and opened for signature, ratification and accession by General Assembly Resolution 39/46
of 10 December 1984; entry into force 26 June 1987.
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shall be taken to ensure that the complainant and witnesses are protected against all
ill-treatment or intimidation as a consequence of his complaint or any evidence given.”

Article 14

“l. Each State Party shall ensure in its legal system that the victim of an act of
torture obtains redress and has an enforceable right to fair and adequate compensation,
including the means for as full rehabilitation as possible. In the event of the death of the
victim as a result of an act of torture, his dependants shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other persons to
compensation which may exist under national law.”

K. The United Nations Commission on Human Rights

52. The relevant parts of the resolutions on impunity read:

1. Resolution 2002/79, 25 April 2002, and Resolution 2003/72,
25 April 2003

“The Commission on Human Rights,

2. Also emphasizes the importance of taking all necessary and possible steps to hold
accountable perpetrators, including their accomplices, of violations of international
human rights and humanitarian law, recognizes that amnesties should not be granted
to those who commit violations of international humanitarian and human rights law
that constitute serious crimes and urges States to take action in accordance with their
obligations under international law;

»

2. Resolution 2004/72, 21 April 2004

“The Commission on Human Rights,

3. Also recognizes that amnesties should not be granted to those who commit
violations of human rights and international humanitarian law that constitute crimes,
urges States to take action in accordance with their obligations under international law
and welcomes the lifting, waiving, or nullification of amnesties and other immunities;

»

3. Resolution 2005/81, 21 April 2005

“The Commission on Human Rights,
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3. Also recognizes that amnesties should not be granted to those who commit
violations of human rights and international humanitarian law that constitute crimes,
urges States to take action in accordance with their obligations under international law
and welcomes the lifting, waiving, or nullification of amnesties and other immunities,
and recognizes as well the Secretary-General’s conclusion that United Nationsendorsed
peace agreements can never promise amnesties for genocide, crimes against humanity,
war crimes, or gross violations of human rights;

»

L. The European Parliament

Resolution A3-0056/93, 12 March 1993

53. The relevant text of the Resolution on human rights in the world

and Community human rights policy for the years 1991 to 1992 reads:

“The European Parliament,

7. Believes that the problem of impunity ... can take the form of amnesty, immunity,
extraordinary jurisdiction and constrains democracy by effectively condoning human
rights infringements and distressing victims;

8. Affirms that there should be no question of impunity for those responsible for
war crimes in the former Yugoslavia ...”

M. The United Nations Special Rapporteur on Torture

Fifth report, UN Doc. E/CN.4/1998/38, 24 December 1997

54. In 1998, in the conclusions and recommendations of his fifth

report on the question of the human rights of all persons subjected to any
form of detention or imprisonment, in particular, torture and other cruel,
inhuman or degrading treatment or punishment, the Special Rapporteur of
the United Nations Commission on Human Rights stated with respect to
the Draft Statute for an International Criminal Court:

“228. In this connection, the Special Rapporteur is aware of suggestions according
to which nationally granted amnesties could be introduced as a bar to the proposed
court[’s] jurisdiction. He considers any such move subversive not just of the project
at hand, but of international legality in general. It would gravely undermine the
purpose of the proposed court, by permitting States to legislate their nationals out of
the jurisdiction of the court. It would undermine international legality, because it is
axiomatic that States may not invoke their own law to avoid their obligations under
international law. Since international law requires States to penalize the types of crime
contemplated in the draft statute of the court in general, and torture in particular, and
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to bring perpetrators to justice, the amnesties in question are, ipso facto, violations of
the concerned States’ obligations to bring violators to justice. ...”

N. International Criminal Tribunal for the former Yugoslavia

55. 'The relevant part of the Furundzija case (judgment of 10 December
1998) reads:

“155. The fact that torture is prohibited by a peremptory norm of international law
has other effects at the inter-state and individual levels. At the inter-state level, it serves
to internationally de-legitimise any legislative, administrative or judicial act authorising
torture. It would be senseless to argue, on the one hand, that on account of the jus
cogens value of the prohibition against torture, treaties or customary rules providing for
torture would be null and void 44 initio, and then be unmindful of a State say, taking
national measures authorising or condoning torture or absolving its perpetrators
through an amnesty law. If such a situation were to arise, the national measures,
violating the general principle and any relevant treaty provision, would produce the
legal effects discussed above and in addition would not be accorded international legal
recognition. Proceedings could be initiated by potential victims if they had locus standi
before a competent international or national judicial body with a view to asking it to
hold the national measure to be internationally unlawful; or the victim could bring a
civil suit for damage in a foreign court, which would therefore be asked inter alia to
disregard the legal value of the national authorising act. What is even more important
is that perpetrators of torture acting upon or benefiting from those national measures
may nevertheless be held criminally responsible for torture, whether in a foreign State,
or in their own State under a subsequent regime. In short, in spite of possible national
authorisation by legislative or judicial bodies to violate the principle banning torture,
individuals remain bound to comply with that principle. As the International Military
Tribunal at Nuremberg put it: ‘individuals have international duties which transcend
the national obligations of obedience imposed by the individual State.”

>

O. American Convention on Human Rights®

56. The relevant part of this Convention reads as follows:
Article 1. Obligation to Respect Rights

“1. The States Parties to this Convention undertake to respect the rights and
freedoms recognized herein and to ensure to all persons subject to their jurisdiction
the free and full exercise of those rights and freedoms, without any discrimination for
reasons of race, color, sex, language, religion, political or other opinion, national or
social origin, economic status, birth, or any other social condition.

2. For the purposes of this Convention, ‘person’ means every human being.”

6. Adopted at the Inter-American Specialized Conference on Human Rights, San José, Costa Rica,
22 November 1969.
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P. Inter-American Commission on Human Rights

1. Case 10.287 (El Salvador), Report No. 26/92 of 24 September 1992

57. In 1992, in a report on a case with respect to the Las Hojas
massacres in El Salvador in 1983 during which about seventy-four persons
were allegedly killed by members of the Salvadoran armed forces with the
participation of members of the Civil Defence, and which had led to a
petition before the Inter-American Commission on Human Rights, the

latter held that:

«

The application of [El Salvador’s 1987 Law on Amnesty to Achieve National
Reconciliation] constitutes a clear violation of the obligation of the Salvadoran
Government to investigate and punish the violations of the rights of the Las Hojas
victims, and to provide compensation for damages resulting from the violations.

... The present amnesty law, as applied in these cases, by foreclosing the possibility
of judicial relief in cases of murder, inhumane treatment and absence of judicial
guarantees, denies the fundamental nature of the most basic human rights. It
eliminates perhaps the single most effective means of enforcing such rights, the trial
and punishment of offenders.”

2. Report on the situation of human rights in El Salvador, Doc.
OEA/Ser.L/VIIL.85 Doc. 28 rev. (11 February 1994)

58. In 1994, in a report on the situation of human rights in El Salvador,
the Inter-American Commission on Human Rights stated, with regard to
El Salvador’s General Amnesty Law for Consolidation of Peace, as follows:

«

. regardless of any necessity that the peace negotiations might pose and
irrespective of purely political considerations, the very sweeping General Amnesty Law
[for Consolidation of Peace] passed by El Salvador’s Legislative Assembly constitutes
a violation of the international obligations it undertook when it ratified the American
Convention on Human Rights, because it makes possible a ‘reciprocal amnesty’
without first acknowledging responsibility ...; because it applies to crimes against
humanity, and because it eliminates any possibility of obtaining adequate pecuniary
compensation, primarily for victims.”

3. Case 10.480 (El Salvador), Report No. 1/99 of 27 January 1999

59. In 1999, in a report on a case concerning El Salvador’s 1993 General
Amnesty Law for Consolidation of Peace, the Inter-American Commission
on Human Rights stated:
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“113. The Commission should emphasize that [this law] was applied to serious
human rights violations in El Salvador between January 1, 1980, and January 1, 1992,
including those examined and established by the Truth Commission. In particular,
its effect was extended, among other things, to crimes such as summary executions,
torture, and the forced disappearance of persons. Some of these crimes are considered
of such gravity as to have justified the adoption of special conventions on the subject
and the inclusion of specific measures for preventing impunity in their regard,
including universal jurisdiction and inapplicability of the statute of limitations. ...

115. The Commission also notes that Article 2 of [this law] was apparently applied
to all violations of common Article 3 [of the 1949 Geneva Conventions] and of [the
1977 Additional] Protocol II, committed by agents of the State during the armed
conflict which took place in El Salvador. ...

123. ... in approving and enforcing the General Amnesty Law, the Salvadoran
State violated the right to judicial guarantees enshrined in Article 8(1) of the [1969
American Convention on Human Rights], to the detriment of the surviving victims
of torture and of the relatives of ..., who were prevented from obtaining redress in the
civil courts; all of this in relation to Article 1(1) of the Convention.

129. ... in promulgating and enforcing the Amnesty Law, El Salvador has violated
the right to judicial protection enshrined in Article 25 of the [1969 American
Convention on Human Rights], to the detriment of the surviving victims ...”

In its conclusions, the Inter-American Commission on Human Rights
stated that El Salvador “ha[d] also violated, with respect to the same persons,
common Article 3 of the Four Geneva Conventions of 1949 and Article 4
of [the 1977 Additional] Protocol II”. Moreover, in order to safeguard the
rights of the victims, it recommended that El Salvador should “if need be,
... annul that law ex-tunc”.

Q. Inter-American Court of Human Rights

60. In its judgment in Barrios Altos v. Peru ((merits), judgment of
14 March 2001, Series C No. 75) involving the question of the legality of
Peruvian amnesty laws, the Inter-American Court of Human Rights stated:

“41. This Court considers that all amnesty provisions, provisions on prescription
and the establishment of measures designed to eliminate responsibility are inadmissible,
because they are intended to prevent the investigation and punishment of those
responsible for serious human rights violations such as torture, extrajudicial, summary
or arbitrary execution and forced disappearance, all of them prohibited because they
violate non-derogable rights recognized by international human rights law.
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42. The Court, in accordance with the arguments put forward by the Commission
and not contested by the State, considers that the amnesty laws adopted by Peru
prevented the victims' next of kin and the surviving victims in this case from being
heard by a judge ...; they violated the right to judicial protection ...; they prevented
the investigation, capture, prosecution and conviction of those responsible for the
events that occurred in Barrios Altos, thus failing to comply with Article 1(1) of the
[1969 American Convention on Human Rights], and they obstructed clarification of
the facts of this case. Finally, the adoption of self-amnesty laws that are incompatible
with the [1969 American Convention on Human Rights] meant that Peru failed to
comply with the obligation to adapt internal legislation that is embodied in Article 2
of the [1969 American Convention on Human Rights].

43. The Court considers that it should be emphasized that, in the light of the general
obligations established in Articles 1(1) and 2 of the [1969 American Convention on
Human Rights], the States Parties are obliged to take all measures to ensure that no one
is deprived of judicial protection and the exercise of the right to a simple and effective
recourse, in the terms of Articles 8 and 25 of the [1969 American Convention on
Human Rights]. Consequently, States Parties to the [1969 American Convention on
Human Rights] which adopt laws that have the opposite effect, such as self-amnesty
laws, violate Articles 8 and 25, in relation to Articles 1(1) and 2 of the [1969 American
Convention on Human Rights]. Self-amnesty laws lead to the defenselessness of
victims and perpetuate impunity; therefore, they are manifestly incompatible with the
aims and spirit of th[at] Convention. This type of law precludes the identification of
the individuals who are responsible for human rights violations, because it obstructs
the investigation and access to justice and prevents the victims and their next of kin
from knowing the truth and receiving the corresponding reparation.

44. Owing to the manifest incompatibility of self-amnesty laws and the American
Convention on Human Rights, the said laws lack legal effect and may not continue to
obstruct the investigation of the grounds on which this case is based or the identification
and punishment of those responsible, nor can they have the same or a similar impact
with regard to other cases that have occurred in Peru, where the rights established in
the [1969 American Convention on Human Rights] have been violated.”

In his concurring opinion, Judge Antonio A. Cangado Trindade added:

“13. The international responsibility of the State for violations of internationally
recognized human rights, — including violations which have taken place by means
of the adoption and application of laws of self-amnesty, — and the individual penal
responsibility of agents perpetrators of grave violations of human rights and of
International Humanitarian Law, are two faces of the same coin, in the fight against
atrocities, impunity, and injustice. It was necessary to wait many years to come to this
conclusion, which, if it is possible today, is also due, — may I insist on a point which is
very dear to me, — to the awakening of the universal juridical conscience, as the material
source par excellence of International Law itself.”

61. In Abmonacid Arellano et al. v. Chile ((preliminary objections, merits,

reparations and costs), judgment of 26 September 2000, Series C No. 154),
the Inter-American Court of Human Rights noted:
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“154. With regard to the ne bis in idem principle, although it is acknowledged as a
human right in Article 8(4) of the American Convention, it is not an absolute right,
and therefore, is not applicable where: i) the intervention of the court that heard the
case and decided to dismiss it or to acquit a person responsible for violating human
rights or international law, was intended to shield the accused party from criminal
responsibility; ii) the proceedings were not conducted independently or impartially
in accordance with due procedural guarantees, or iii) there was no real intent to bring
those responsible to justice. A judgment rendered in the foregoing circumstances
produces an ‘apparent’ or ‘fraudulent’ res judicata case. On the other hand, the Court
believes that if there appear new facts or evidence that make it possible to ascertain
the identity of those responsible for human rights violations or for crimes against
humanity, investigations can be reopened, even if the case ended in an acquittal with
the authority of a final judgment, since the dictates of justice, the rights of the victims,
and the spirit and the wording of the American Convention supersedes the protection
of the ne bis in idem principle.

155. In the instant case, two of the foregoing conditions are met. Firstly, the case was
heard by courts which did not uphold the guarantees of jurisdiction, independence and
impartiality. Secondly, the application of Decree Law No. 2.191 did actually prevent
those allegedly responsible from being brought before the courts and favored impunity
for the crime committed against Mr. Almonacid-Arellano. The State cannot, therefore,
rely on the ne bis in idem principle to avoid complying with the order of the Court ...”

62. The same approach was followed in La Cantuta v. Peru ((merits,
reparations and costs), judgment of 29 November 2006, Series C No. 162),
the relevant part of which reads as follows:

“151. In this connection, the Commission and the representatives have asserted that
the State has relied on the concept of double jeopardy to avoid punishing some of the
alleged instigators of these crimes; however, double jeopardy does not apply inasmuch
as they were prosecuted by a court who had no jurisdiction, was not independent or
impartial and failed to meet the requirements for competent jurisdiction. In addition,
the State asserted that ‘involving other people who might be criminally liable is subject
to any new conclusions reached by the Ministerio Piiblico [General Attorney’s Office]
and the Judiciary in investigating the events and meting out punishments’, and that
‘the military court’s decision to dismiss the case has no legal value for the General
Attorney’s Office’s preliminary investigation. That is, the double jeopardy defense does

not apply.’
152. This Court had stated earlier in the Case of Barrios Altos that

“This Court considers that all amnesty provisions, provisions on prescription and
the establishment of measures designed to eliminate responsibility are inadmissible,
because they are intended to prevent the investigation and punishment of those
responsible for serious human rights violations such as torture, extra-legal, summary
or arbitrary execution and forced disappearance, all of them prohibited because
they violate non-derogable rights recognized by international human rights law.”
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153. Specifically, in relation with the concept of double jeopardy, the Court has
recently held that the non bis in idem principle is not applicable when the proceeding
in which the case has been dismissed or the author of a violation of human rights
has been acquitted, in violation of international law, has the effect of discharging
the accused from criminal liability, or when the proceeding has not been conducted
independently or impartially pursuant to the due process of law. A judgment issued
in the circumstances described above only provides ‘fictitious’ or ‘fraudulent’ grounds
for double jeopardy.

154. Therefore, in its complaint against the alleged instigators of the crimes ..., who
were discharged by the military courts, the Procuraduria Ad Hoc (Ad Hoc Prosecutor’s
Office) deemed it inadmissible to consider the order for dismissal of the case issued by
the military judges in the course of a proceeding aimed at granting impunity as a legal
obstacle for conducting prosecutions or as a final judgment, since the judges had no
jurisdiction and were not impartial, and thus the order may not provide grounds for

double jeopardy.”

63. InAnzualdo Castrov. Peru ((preliminary objection, merits, reparations
and costs), judgment of 22 September 2009, Series C No. 202), the Inter-
American Court of Human Rights reiterated that:

“182. ... [The State must remove all obstacles, both factual and legal, that hinder
the effective investigation into the facts and the development of the corresponding
legal proceedings, and use all available means to expedite such investigations and
proceedings, in order to ensure the non-repetition of facts such as these. Specially,
this is a case of forced disappearance that occurred within a context of a systematic
practice or pattern of disappearances perpetrated by state agents; therefore, the State
shall not be able to argue or apply a law or domestic legal provision, present or future,
to fail to comply with the decision of the Court to investigate and, if applicable,
criminally punish th[ose] responsible for the facts. For this reason and as ordered by
this Tribunal since the delivery of the Judgment in the case of Barrios Altos v. Peru, the
State can no longer apply amnesty laws, which lack legal effects, present or future ...,
or rely on concepts such as the statute of limitations on criminal actions, res judicata
principle and the double jeopardy safeguard or resort to any other measure designated
to eliminate responsibility in order to escape from its duty to investigate and punish
th[ose] responsible.”

64. In Gelman v. Uruguay ((merits and reparations), judgment of
24 February 2011, Series C No. 221), the Inter-American Court analysed at
length the position under international law with regard to amnesties granted
for grave breaches of fundamental human rights. In so far as relevant, the
judgment reads as follows:

“184. The obligation to investigate human rights violations falls within the
positive measures that States must adopt in order to ensure the rights recognized in
the Convention and is an obligation of means rather than of results, which must be
assumed by the State as [a] legal obligation and not as a mere formality preordained to
be ineffective that depends upon the procedural initiative of the victims or their next
of kin, or upon the production of evidence by private parties.
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189. The mentioned international obligation to prosecute, and if criminal
responsibility is determined, punish the perpetrators of the human rights violations,
is encompassed in the obligation to respect rights enshrined in Article 1(1) of the
American Convention and implies the right of the States Parties to organize all of
the governmental apparatus, and in general, all of the structures through which the
exercise of public power is expressed, in a way such that they are capable of legally
guaranteeing the free and full exercise of human rights.

190. As part of this obligation, the States must prevent, investigate, and punish
all violations of the rights recognized in the Convention, and seck, in addition, the
reestablishment, if possible, of the violated right and, where necessary, repair the
damage caused by the violation of human rights.

191. If the State’s apparatus functions in a way that assures the matter remains with
impunity, and it does not restore, in as much as is possible, the victim’s rights, it can be
ascertained that the State has not complied with the obligation to guarantee the free
and full exercise of those persons within its jurisdiction.

195. Amnesties or similar forms have been one of the obstacles alleged by some
States in the investigation, and where applicable, punishment of those responsible
for serious human rights violations. This Court, the Inter-American Commission on
Human Rights, the organs of the United Nations, and other universal and regional
organs for the protection of human rights have ruled on the non-compatibility of
amnesty laws related to serious human rights violations with international law and the
international obligations of States.

196. As it has been decided prior, this Court has ruled on the non-compatibility of
amnesties with the American Convention in cases of serious human rights violations
related to Peru (Barrios Altos and La Cantuta), Chile (Almonacid Arellano et al.), and
Brazil (Gomes Lund et al.).

197. In the Inter-American System of Human Rights, of which Uruguay forms part
by a sovereign decision, the rulings on the non-compatibility of amnesty laws with
conventional obligations of States when dealing with serious human rights violations
are many. In addition to the decisions noted by this Court, the Inter-American
Commission has concluded, in the present case and in others related to Argentina,
Chile, El Salvador, Haiti, Perti and Uruguay its contradiction with international law.
The Inter-American Commission recalled that it:

has ruled on numerous occasions in key cases wherein it has had the opportunity
to express its point of view and crystallize its doctrine in regard to the application
of amnesty laws, establishing that said laws violate various provisions of both
the American Declaration as well as the Convention and that ‘[t]hese decisions
which coincide with the standards of other international bodies on human rights
regarding amnesties, have declared in a uniform manner that both the amnesty
laws as well as other comparable legislative measures that impede or finalize the
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investigation and judgment of agents of [a] State that could be responsible for
serious violations of the American Declaration or Convention, violate multiple
provisions of said instruments.’

198. In the Universal forum, in its report to the Security Council, entitled 7he rule
of law and transitional justice in societies that suffer or have suffered conflicts, the Secretary
General of the United Nations noted that:

‘[...] the peace agreements approved by the United Nations cannot promise
amnesty for crimes of genocide, war, or crimes against humanity, or serious
infractions of human rights [...].

199. In the same sense, the United Nations High Commissioner for Human Rights
concluded that amnesties and other analogous measures contribute to impunity and
constitute an obstacle to the right to the truth in that they block an investigation of
the facts on the merits and that they are, therefore, incompatible with the obligations
incumbent on States given various sources of international law. More so, in regards to
the false dilemma between peace and reconciliation, on the one hand, and justice on
the other, it stated that:

‘[t]he amnesties that exempt from criminal sanction those responsible for atrocious
crimes in the hope of securing peace have often failed to achieve their aim and
have instead emboldened their beneficiaries to commit further crimes. Conversely,
peace agreements have been reached without amnesty provisions in some situations
where amnesty had been said to be a necessary condition of peace and where many
had feared that indictments would prolong the conflict.”

200. Inline with the aforementioned, the Special Rapporteur of the United Nations
on the issue of impunity, stated that:

‘[tlhe perpetrators of the violations cannot benefit from the amnesty while the
victims are unable to obtain justice by means of an effective remedy. This would
lack legal effect in regard to the actions of the victims relating to the right to
reparation.’

201. The General Assembly of the United Nations established in Article 18 of
the Declaration on the Protection of all Persons from Enforced Disappearance that
‘persons who have or are alleged to have committed [enforced disappearance] shall not
benefit from any special amnesty law or similar measures that might have the effect of
exempting them from any criminal proceedings or sanction.’

202. The World Conference on Human Rights which took place in Vienna in
1993, in its Declaration and Program of Action, emphasized that States ‘should
derogate legislation that favors the impunity of those responsible for serious human
rights violations, [...] punish the violations, highlighting that in those cases States
are obligated first to prevent them, and once they have occurred, to prosecute the
perpetrators of the facts.

203. The Working Group on Enforced or Involuntary Disappearances of the
United Nations has handled, on various occasions, the matter of amnesties in cases
of enforced disappearances. In its General Comments regarding Article 18 of the
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Declaration on the Protection of All Persons Against Enforced Disappearance, it noted
that it considers amnesty laws to be contrary to the provisions of the Declaration, even
when it has been approved in referendum or by another similar type of consultation
process, if directly or indirectly, due to its application or implementation, it terminates
the State’s obligation to investigate, prosecute, and punish those responsible for
the disappearances, if it hides the names of those who perpetrated said acts, or if it
exonerates them.

204. In addition, the same Working Group stated its concern that in situations
of post-conflict, amnesty laws are promulgated or other measures adopted that have
impunity as a consequence, and it reminded States that:

in combating disappearances, effective preventive measures are crucial. Among
them, it highlights [...] bringing to justice all persons accused of having committed
acts of enforced disappearance, ensuring that they are tried only by competent
civilian courts, and that they do not benefit from any special amnesty law or
other similar measures likely to provide exemption from criminal proceedings or
sanctions, and providing redress and adequate compensation to victims and their
families.

205. Also in the universal forum, the bodies of human rights protection established
by treaties have maintained the same standards concerning the prohibition of
amnesties that prevent the investigation and punishment of those who commit serious
human rights crimes. The Human Rights Committee, in its General Comment 31,
stated that States should assure that those guilty of infractions recognized as crimes in
international law or in national legislation, among others—torture and other acts of
cruel, inhumane, or degrading treatment, summary deprivations of life, and arbitrary
detention, and enforced disappearances—appear before the justice system and not
attempt to exempt the perpetrators of their legal responsibility, as has occurred with
certain amnesty laws.

206. The Human Rights Committee ruled on the matter in the proceedings of
individual petitions and in its country reports, noting in the case of Hugo Rodriguez
v. Uruguay, that it cannot accept the posture of a State of not being obligated to
investigate human rights violations committed during a prior regime given an amnesty
law, and it reaffirmed that amnesty laws in regard to serious human rights violations are
incompatible with the aforementioned International Covenant of Civil and Political
Rights, reiterating that they contribute to the creation of an atmosphere of impunity
that can undermine upon the democratic order and bring about other serious human
rights violations.

209. Also in the universal forum, in another branch of international law — that
is international criminal law, amnesties or similar norms have been considered
inadmissible. The International Criminal Tribunal for the former Yugoslavia, in a case
related to torture, considered that it would not make sense to sustain on the one
hand the statute of limitations on the serious human rights violations, and on the
other hand to authorize State measures that authorize or condone, or amnesty laws
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that absolve its perpetrators. Similarly, the Special Court for Sierra Leone considered
that the amnesty laws of said country were not applicable to serious international
crimes. This universal tendency has been consolidated through the incorporation of
the mentioned standard in the development of the statutes of the special tribunals
recently created within the United Nations. In this sense, both the United Nations
Agreement with the Republic of Lebanon and the Kingdom of Cambodia, as well as
the Statutes that create the Special Tribunal for Lebanon, the Special Court for Sierra
Leone, and the Extraordinary Chambers of the Courts of Cambodia, have included
in their texts, clauses that indicate that the amnesties that are conceded shall not
constitute an impediment to the processing of those responsible for crimes that are
within the scope of the jurisdiction of said tribunals.

210. Likewise, in an interpretation of Article 6-5 of the Protocol II Additional to
the Geneva Convention on International Humanitarian Law, the ICRC stated that
amnesties cannot protect perpetrators of war crimes:

[wlhen it adopted paragraph 5 of Article 6 of Additional Protocol II, the USSR
declared, in the reasoning of its opinion, that it could not be interpreted in such a
way that it allow war criminals or other persons guilty of crimes against humanity
to escape severe punishment. The ICRC agrees with this interpretation. An
amnesty would also be inconsistent with the rule requiring States to investigate and
prosecute those suspected of committing war crimes in non-international armed
conflicts ...

211. This norm of International Humanitarian Law and interpretation of
Article 6-5 of the Protocol has been adopted by the Inter-American Commission on
Human Rights and the Human Rights Committee of the United Nations.

212. The illegality of the amnesties related to serious violations of human rights vis-
a-vis international law have been affirmed by the courts and organs of all the regional
systems for the protection of human rights.

213. In the European System, the European Court of Human Rights considered
that it is of the highest importance, in what pertains to an effective remedy, that the
criminal procedures which refer to crimes, such as torture, that imply serious violations
of human rights, not be obstructed by statute of limitations or allow amnesties or
pardons in this regard. In other cases, it highlighted that when an agent of the State
is accused of crimes violating the rights of Article [2] in the European Convention
(Right to life), the criminal proceedings and judgment should not be obstructed, and
the granting of amnesty is not permitted.

214. The African Commission on Human and Peoples’ Rights considered that
amnesty laws cannot protect the State that adopts them from complying with their
international obligations, and noted, in addition, that in prohibiting the prosecution
of perpetrators of serious human rights violations via the granting of amnesty, the
States not only promote impunity, but also close off the possibility that said abuses be
investigated and that the victims of said crimes have an effective remedy in order to
obtain reparation.
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F. Amnesty laws and the Jurisprudence of this Court

225. This Court has established that ‘amnesty provisions, the statute of limitation
provisions, and the establishment of exclusions of responsibility that are intended to
prevent the investigation and punish those responsible for serious violations to human
rights such as torture, summary, extrajudicial, or arbitrary executions, and enforced
disappearance are not admissible, all of which are prohibited for contravening
irrevocable rights recognized by International Law of Human Rights.’

226. In this sense, amnesty laws are, in cases of serious violations of human rights,
expressly incompatible with the letter and spirit of the Pact of San José, given that
they violate the provisions of Articles 1(1) and 2, that is, in that they impede the
investigation and punishment of those responsible for serious human rights violations
and, consequently, impede access to victims and their families to the truth of what
happened and to the corresponding reparation, thereby hindering the full, timely,
and effective rule of justice in the relevant cases. This, in turn, favors impunity and
arbitrariness and also seriously affects the rule of law, reason for which, in light of
International Law, they have been declared to have no legal effect.

227. In particular, amnesty laws affect the international obligation of the State
in regard to the investigation and punishment of serious human rights violations
because they prevent the next of kin from being heard before a judge, pursuant to that
indicated in Article 8(1) of the American Convention, thereby violating the right to
judicial protection enshrined in Article 25 of the Convention precisely for the failure
to investigate, persecute, capture, prosecute, and punish those responsible for the facts,
thereby failing to comply with Article 1(1) of the Convention.

228. Under the general obligations enshrined in Article 1(1) and 2 of the American
Convention, the States Parties have the obligation to take measures of all kinds to
assure that no one is taken from the judicial protection and the exercise of their right
to a simple and effective remedy, in the terms of Articles 8 and 25 of the Convention,
and once the American Convention has been ratified, it corresponds to the State to
adopt all the measures to revoke the legal provisions that may contradict said treaty
as established in Article 2 thereof, such as those that prevent the investigation of
serious human rights violations given that it leads to the defenselessness of victims and
the perpetuation of impunity and prevents the next of kin from knowing the truth
regarding the facts.

229. The incompatibility with the Convention includes amnesties of serious
human rights violations and is not limited to those which are denominated, ‘self-
amnesties,” and the Court, more than the adoption process and the authority which
issued the Amnesty Law, heads to its ratio legis: to leave unpunished serious violations
committed in international law. The incompatibility of the amnesty laws with the
American Convention in cases of serious violations of human rights does not stem
from a formal question, such as its origin, but rather from the material aspect in what
regards the rights enshrined in Articles 8 and 25, in relation to Articles 1(1) and 2 of
the Convention.



98

DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

G. The investigation of the facts and the Uruguayan Expiry Law

240. ... in applying the provisions of the Expiry Law (which, [to] all inten[ts and]
purposes constitutes an amnesty law) and thereby impeding the investigation of the
facts and the identification, prosecution, and possible punishment of the possible
perpetrators of continued and permanent injuries such as those caused by enforced
disappearance, the State fails to comply with its obligation to adapt its domestic law
enshrined in Article 2 of the Convention.”

65. In Gomes Lund et al. (“Guerrilha do Araguaia”) v. Brazil ((preliminary

objections, merits, reparations and costs), judgment of 24 November 2010,
Series C No. 219) the Inter-American Court again strongly opposed the
granting of amnesties for grave breaches of fundamental human rights.

After relying on the same international law standard as in the above-cited

Gelman case, it held, in so far as relevant, as follows:

“170. As is evident from the content of the preceding paragraphs, all of the
international organs for the protection of human rights and several high courts of the
region that have had the opportunity to rule on the scope of amnesty laws regarding
serious human rights violations and their compatibility with international obligations
of States that issue them, have noted that these amnesty laws impact the international
obligation of the State to investigate and punish said violations.

171. This Court has previously ruled on the matter and has not found legal basis
to part from its constant jurisprudence that, moreover, coincides with that which is
unanimously established in international law and the precedent of the organs of the
universal and regional systems of protection of human rights. In this sense, regarding
the present case, the Court reiterates that ‘amnesty provisions, the statute of limitation
provisions, and the establishment of exclusions of responsibility that are intended to
prevent the investigation and punishment of those responsible for serious violations
to human rights such as torture, summary, extrajudicial, or arbitrary executions, and
enforced disappearance are not admissible, all of which are prohibited for contravening
irrevocable rights recognized by International Law of Human Rights.’

175. In regard to the parties[’ arguments] regarding whether the case deals with an
amnesty, self-amnesty, or ‘political agreement,” the Court notes, as is evident from the
criteria stated in the present case (supra para. 171), that the non-compatibility with the
Convention includes amnesties of serious human rights violations and is not limited to
those which are denominated, ‘self-amnesties.” Likewise, as has been stated prior, the
Court, more than the adoption process and the authority which issued the Amnesty
Law, heads to its ratio legis: to leave unpunished serious violations in international law
committed by the military regime. The non-compatibility of the amnesty laws with
the American Convention in cases of serious violations of human rights does not stem
from a formal question, such as its origin, but rather from the material aspect as they
breach the rights enshrined in Articles 8 and 25, in relation to Articles 1(1) and 2 of
the Convention.
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176. This Court has established in its jurisprudence that it is conscious that the
domestic authorities are subject to the rule of law, and as such, are obligated to
apply the provisions in force of the legal code. However, when a State is a Party to
an international treaty such as the American Convention, all of its organs, including
its judges, are also subject to it, wherein they are obligated to ensure that the effects
of the provisions of the Convention are not reduced by the application of norms that
are contrary to the purpose and end goal and that from the onset lack legal effect.
The Judicial Power, in this sense, is internationally obligated to exercise ‘control of
conventionality’ ex officio between the domestic norms and the American Convention,
evidently in the framework of its respective jurisdiction and the appropriate procedural
regulations. In this task, the Judicial Power must take into account not only the treaty,
but also the interpretation that the Inter-American Court, as the final interpreter of the
American Convention, has given it.”

66. More recently, in the case of 7he Massacres of El Mozote and Nearby
Places v. El Salvador ((merits, reparations and costs), judgment of 25 October
2012, Series C No. 252) the Inter-American Court, in so far as relevant for
the present case, held as follows (footnotes omitted):

283. In the cases of Gomes Lund v. Brazil and Gelman v. Uruguay, decided by
this Court within the sphere of its jurisdictional competence, the Court has already
described and developed at length how this Court, the Inter-American Commission
on Human Rights, the organs of the United Nations, other regional organizations
for the protection of human rights, and other courts of international criminal law
have ruled on the incompatibility of amnesty laws in relation to grave human rights
violations with international law and the international obligations of States. This is
because amnesties or similar mechanisms have been one of the obstacles cited by States
in order not to comply with their obligation to investigate, prosecute and punish, as
appropriate, those responsible for grave human rights violations. Also, several States
Parties of the Organization of American States, through their highest courts of justice,
have incorporated the said standards, observing their international obligations in good
faith. Consequently, for purposes of this case, the Court reiterates the inadmissibility
of ‘amnesty provisions, provisions on prescription, and the establishment of exclusions
of responsibility that seek to prevent the investigation and punishment of those
responsible for grave human rights violations such as torture, summary, extrajudicial
or arbitrary execution, and forced disappearance, all of which are prohibited because
they violate non-derogable rights recognized by international human rights law.’

284. However, contrary to the cases examined previously by this Court, the instant
case deals with a general amnesty law that relates to acts committed in the context of
an internal armed conflict. Therefore, the Court finds it pertinent, when analyzing the
compatibility of the Law of General Amnesty for the Consolidation of Peace with the
international obligations arising from the American Convention and its application
to the case of the Massacres of El Mozote and Nearby Places, to do so also in light of
the provisions of Protocol II Additional to the 1949 Geneva Conventions, as well as
of the specific terms in which it was agreed to end hostilities, which put an end to the
conflict in El Salvador and, in particular, of Chapter I (Armed Forces’), section 5 (‘End
to impunity’), of the Peace Accord of January 16, 1992.
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285. According to the international humanitarian law applicable to these situations,
the enactment of amnesty laws on the conclusion of hostilities in non-international
armed conflicts are sometimes justified to pave the way to a return to peace. In fact,
article 6(5) of Protocol IT Additional to the 1949 Geneva Conventions establishes that:

At the end of hostilities, the authorities in power shall endeavour to grant the
broadest possible amnesty to persons who have participated in the armed conflict,
or those deprived of their liberty for reasons related to the armed conflict, whether
they are interned or detained.

286. However, this norm is not absolute, because, under international humanitarian
law, States also have an obligation to investigate and prosecute war crimes.
Consequently, ‘persons suspected or accused of having committed war crimes, or who
have been convicted of this’ cannot be covered by an amnesty. Consequently, it may
be understood that article 6(5) of Additional Protocol II refers to extensive amnesties
in relation to those who have taken part in the non-international armed conflict or
who are deprived of liberty for reasons related to the armed conflict, provided that this
does not involve facts, such as those of the instant case, that can be categorized as war
crimes, and even crimes against humanity.”

R. Extraordinary Chambers in the Courts of Cambodia

67. The Extraordinary Chambers in the Courts of Cambodia, in the
Decision on Ieng Sary’s Appeal against the Closing Order (case no. 002/19
09-2007-ECCC/OCIJ (PTC75) of 11 April 2011), discussing the effects of
the amnesty on prosecution, stated:

“199. The crimes charged in the Closing Order, namely genocide, crimes against
humanity, grave breaches of the Geneva Conventions, and homicide, torture and
religious persecution as national crimes, are not criminalised under the 1994 Law
and would therefore continue to be prosecuted under existing law, be it domestic or
international criminal law, even if perpetrated by alleged members of the Democratic
Kampuchea group.

201. The interpretation of the Decree proposed by the Co-Lawyers for leng Sary,
which would grant Ieng Sary an amnesty for all crimes committed during the Khmer
Rouge era, including all crimes charged in the Closing Order, not only departs from
the text of the Decree, read in conjunction with the 1994 Law, but is also inconsistent
with the international obligations of Cambodia. Insofar as genocide, torture and
grave breaches of the Geneva Conventions are concerned, the grant of an amnesty,
without any prosecution and punishment, would infringe upon Cambodia’s treaty
obligations to prosecute and punish the authors of such crimes, as set out in the
Genocide Convention, the Convention Against Torture and the Geneva Conventions.
Cambodia, which has ratified the ICCPR, also had and continues to have an obligation
to ensure that victims of crimes against humanity which, by definition, cause serious
violations of human rights, were and are afforded an effective remedy. This obligation
would generally require the State to prosecute and punish the authors of violations.
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The grant of an amnesty, which implies abolition and forgetfulness of the offence for
crimes against humanity, would not have conformed with Cambodia’s obligation under
the ICCPR to prosecute and punish authors of serious violations of human rights or
otherwise provide an effective remedy to the victims. As there is no indication that the
King (and others involved) intended not to respect the international obligations of
Cambodia when adopting the Decree, the interpretation of this document proposed
by the Co-Lawyers is found to be without merit.”

S. Special Court for Sierra Leone

68. On 13 March 2004 the Appeals Chamber of the Special Court for
Sierra Leone, in Cases Nos. SCSL-2004-15-AR72(E) and SCSL-2004-16-
AR72(E), adopted its Decision on Challenge to Jurisdiction: Lomé Accord
Amnesty, in which it observed the following:

“82. The submission by the Prosecution that there is a ‘crystallising international
norm that a government cannot grant amnesty for serious violations of crimes under
international law’ is amply supported by materials placed before this Court. The
opinion of both amici curiae that it has crystallised may not be entirely correct, but that
is no reason why this court in forming its own opinion should ignore the strength of
their argument and the weight of materials they place before the Court. It is accepted
that such a norm is developing under international law. Counsel for Kallon submitted
that there is, as yet, no universal acceptance that amnesties are unlawful under
international law, but, as amply pointed out by Professor Orentlicher, there are several
treaties requiring prosecution for such crimes. These include the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide, the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the
four Geneva conventions. There are also quite a number of resolutions of the UN
General Assembly and the Security Council reaffirming a state obligation to prosecute
or bring to justice. Redress has appended to its written submissions materials which
include relevant conclusions of the Committee against torture, findings of the Human
Rights Commission, and relevant judgments of the Inter-American Court.

84. Even if the opinion is held that Sierra Leone may not have breached customary
law in granting an amnesty, this court is entitled in the exercise of its discretionary
power, to attribute little or no weight to the grant of such amnesty which is contrary to
the direction in which customary international law is developing and which is contrary
to the obligations in certain treaties and conventions the purpose of which is to protect
humanity.”

THE LAW
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II. ALLEGED VIOLATION OF ARTICLE 4 OF PROTOCOL No. 7 TO
THE CONVENTION

92. The applicant complained that the criminal offences which had
been the subject of the proceedings terminated in 1997 and those of which
he had been found guilty in 2007 were the same. He relied on Article 4 of
Protocol No. 7 to the Convention, which reads as follows:

“1. No one shall be liable to be tried or punished again in criminal proceedings
under the jurisdiction of the same State for an offence for which he has already been
finally acquitted or convicted in accordance with the law and penal procedure of that
State.

2. The provisions of the preceding paragraph shall not prevent the reopening of the
case in accordance with the law and penal procedure of the State concerned, if there is
evidence of new or newly discovered facts, or if there has been a fundamental defect in
the previous proceedings, which could affect the outcome of the case.

3. No derogation from this Article shall be made under Article 15 of the
Convention.”

A. Compatibility ratione temporis

1. The Chamber’s conclusions

93. In its judgment of 13 November 2012 the Chamber found that
the complaint under Article 4 of Protocol No. 7 to the Convention was
compatible ratione temporis with the Convention. It held as follows:

“58. The Court notes that the first set of criminal proceedings against the applicant
did indeed end prior to the entry into force of the Convention in respect of Croatia.
However, the second set of criminal proceedings in which the applicant was found
guilty of war crimes against the civilian population was conducted and concluded
after 5 November 1997, when Croatia ratified the Convention. The right not to
be tried or punished twice cannot be excluded in respect of proceedings conducted
before ratification where the person concerned was convicted of the same offence
after ratification of the Convention. The mere fact that the first set of proceedings
was concluded prior to that date cannot therefore preclude the Court from having
temporal jurisdiction in the present case.”

2. The parties’ submissions to the Grand Chamber

94. The Government submitted that the ruling granting the applicant
amnesty had been adopted on 24 June 1997 and had been served on him
on 2 July 1997, whereas the Convention had come into force in respect of
Croatia on 5 November 1997. Therefore, the ruling in question lay outside
the Court’s temporal jurisdiction.

95. The applicant made no submissions in that regard.
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3. The Grand Chambers assessment

96. 'The ruling granting the applicant amnesty was adopted on 24 June
1997, whereas the Convention came into force in respect of Croatia on
5 November 1997 and Protocol No. 7 on 1 February 1998. Therefore, the
issue of the Court’s competence ratione temporis has to be addressed.

97. The Grand Chamber endorses the findings of the Chamber as to
the compatibility ratione temporis with the Convention of the applicant’s
complaint under Article 4 of Protocol No. 7. It further points to the Com-
mission’s reasoning in the case of Gradinger v. Austria (19 May 1994, opinion

of the Commission, §§ 67-69, Series A no. 328-C):

“67. The Commission recalls that, in accordance with the generally recognised rules
of international law, the Convention and its Protocols are binding on the Contracting
Parties only in respect of facts occurring after the entry into force of the Convention
or the Protocol in respect of that party.

68. It is the nature of the right enunciated in Article 4 of Protocol No. 7 that two
sets of proceedings must have taken place: a first set, in which the person concerned
was ‘finally acquitted or convicted’, and thereafter a further set, in which a person was
‘liable to be tried or convicted again’ within the same jurisdiction.

69. The Commission further recalls that, in determining the fairness of proceedings,
it is entitled to look at events prior to the entry into force of the Convention in respect
of a State where the findings of those earlier events are incorporated in a judgment
which is given after such entry into force (see X v. Portugal, no. 9453/81, Commission
decision of 13 December 1982, DR 31, p. 204. at p. 209). The essential element in
Article 4 of Protocol No. 7 is the liability to be tried or punished ‘again’. The first set
of proceedings merely provides the background against which the second set is to be
determined. In the present case, the Commission finds that, provided the final decision
in the second set of proceedings falls after the entry into force of Protocol No. 7, it
may deal with the complaint ratione temporis. As Protocol No. 7 entered into force on
1 November 1988 and on 30 June 1989 Austria made a declaration under Article 7 § 2
of that Protocol which did not exclude retroactive effect (see X v. France, no. 9587/81,
Commission decision of 13 December 1982, DR 29, p. 228, at p. 238), and the final
decision of the Administrative Court is dated 29 March 1989, the Commission finds
that it is not prevented ratione temporis from examining this aspect of the case.”

98. Accordingly, the Grand Chamber sees no reason to depart from the
Chamber’s conclusion that the Government’s plea of inadmissibility on the
ground of lack of jurisdiction ratione temporis must be dismissed.

B. Applicability of Article 4 of Protocol No. 7

1. The Chamber’s conclusions

99. The Chamber concluded, firstly, that the offences for which the
applicant had been tried in the first and second set of proceedings had been
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the same. It left open the question whether the ruling granting the applicant
amnesty could be seen as a final conviction or acquittal for the purposes of
Article 4 of Protocol No. 7 and proceeded to examine the complaint on
the merits under the exceptions contained in paragraph 2 of Article 4 of
Protocol No. 7. The Chamber agreed with the conclusions of the Supreme
Court to the effect that the General Amnesty Act had been erroneously
applied in the applicant’s case and found that the granting of amnesty in
respect of acts that amounted to war crimes committed by the applicant
represented a “fundamental defect” in those proceedings, which made it
permissible for the applicant to be retried.

2. The parties’ submissions to the Grand Chamber

a. The applicant

100. The applicant argued that the offences in the two sets of criminal
proceedings against him had been factually the same and that the
classification of the offences as war crimes in the second set of proceedings
could not alter the fact that the charges were substantively identical.

101. He further contended that a ruling granting amnesty to the
accused was a final decision which precluded a retrial.

b. The Government

102. In their written observations the Government argued that in the
first set of proceedings the Osijek County Court had applied the General
Amnesty Act without establishing the facts of the case and without deciding
on the applicant’s guilt. The ruling thus adopted had never given an answer
to the question whether the applicant had committed the crimes he had been
charged with, nor had it examined the charges in the indictment. Therefore,
that ruling did not have the quality of res judicata (see paragraph 33 of
the Government’s observations). However, they went on to state that it did
fulfil all the requirements of res judicata and could be considered as a final
acquittal or conviction within the meaning of Article 4 of Protocol No. 7.
(see the Government’s observations, paragraph 37).

103. The Government further contended, relying extensively on the
Chamber’s findings, that no amnesty could be granted in respect of war
crimes and that the granting of an amnesty had amounted to a fundamental
defect in the proceedings.

104. After the first set of proceedings had been discontinued new facts
had emerged, namely that the victims had been arrested and tortured before
being killed. These new elements had been sufficient for the acts in issue
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to be classified as war crimes against the civilian population and not as
“ordinary” murders.

105. The General Amnesty Act had been enacted with the purpose of
meeting Croatia’s international commitments arising from the Agreement
on the Normalization of Relations between the Federal Republic of Yugo-
slavia and the Republic of Croatia (23 August 1996), and its primary aim
had been to promote reconciliation in Croatian society at a time of ongoing
war. It explicitly excluded its application to war crimes.

106. In the applicant’s case the General Amnesty Act had been applied
contrary to its purpose as well as contrary to Croatia’s international obliga-
tions, including those under Articles 2 and 3 of the Convention.

107. As to the procedures followed by the national authorities, the
Government maintained that the proceedings against the applicant had
been fair, without advancing any arguments as to whether the procedures
were in accordance with the provisions of the Code of Criminal Procedure.

c. The third-party interveners

108. The group of academic experts maintained that no multilateral
treaty expressly prohibited the granting of amnesties for international
crimes. The interpretation of the International Committee of the Red Cross
(ICRC) of Article 6 § 5 of the second Additional Protocol to the Geneva
Conventions suggested that States might not grant amnesty to persons sus-
pected of, accused of or sentenced for war crimes. However, an analysis
of the mravaux préparatoires of that Article showed that the only States
which had referred to the question of perpetrators of international crimes,
the former USSR and some of its satellite States, had linked that issue to
that of foreign mercenaries. It was curious that the ICRC had interpreted
Article 6 § 5 as excluding only war criminals and not perpetrators of other
international crimes from its ambit, since the statements of the former USSR
on which the ICRC relied had specifically provided for the prosecution
of perpetrators of crimes against humanity and crimes against peace.
It was difficult to see what arguments would justify the exclusion of war
criminals but not of perpetrators of genocide and crimes against humanity
from the potential scope of application of an amnesty. Furthermore, the
ICRC referred to instances of non-international conflicts such as those in
South Africa, Afghanistan, Sudan and Tajikistan. However, the amnesties
associated with those conflicts had all included at least one international
crime.

109. The interveners pointed to the difficulties in negotiating treaty
clauses dealing with amnesty (they referred to the 1998 Rome conference
on the establishment of the International Criminal Court (ICC); the
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negotiations of the International Convention for the Protection of All
Persons from Enforced Disappearance; and the 2012 Declaration of the
High-Level Meeting of the General Assembly on the Rule of Law at the
National and International Levels). The difficulties confirmed the lack of
any consensus among States on that issue.

110. The interveners relied on a line of legal doctrine on amnesties’
which argued that since the Second World War States had increasingly relied
on amnesty laws. Although the number of new amnesty laws excluding
international crimes had increased, so too had the number of amnesties
including such crimes. Amnesties were the most frequently used form of
transitional justice. The use of amnesties within peace accords between
1980 and 2006 had remained relatively stable.

111. Even though several international and regional courts had adopted
the view that amnesties granted for international crimes were prohibited
by international law, their authority was weakened by inconsistencies in
those judicial pronouncements as to the extent of the prohibition and the
crimes it covered. For example, while the Inter-American Court of Human
Rights had adopted the position in the above-cited Barrios Altos case that
all amnesty provisions were inadmissible because they were intended to
prevent the investigation and punishment of those responsible for human
rights violations, the President of that court and four other judges, in 7he
Massacres of El Mozote and Nearby Places (cited above), had nuanced that
position by accepting that even where gross violations of human rights
were in issue, the requirement to prosecute was not absolute and had to be
balanced against the requirements of peace and reconciliation in post-war
situations.

112. Furthermore, a number of national Supreme Courts had up-
held their countries’ amnesty laws because such laws contributed to the
achievement of peace, democracy and reconciliation. The interveners
cited the following examples: the finding of the Spanish Supreme Court
in the trial of Judge Garzén in February 2012; the ruling of the Ugandan
Constitutional Court upholding the constitutionality of the 2000 Amnesty
Act; the Brazilian Supreme Court’s ruling of April 2010 refusing to revoke

7. The interveners relied on the following sources: Louise Mallinder, Amnesty, Human Rights and
Political Transitions: Bridging the Peace and Justice Divide (Hart Publishing, 2008); Louise Mallinder,
“Amnesties’ Challenge to the Global Accountability Norm? Interpreting Regional and International
Trends in Amnesty Enactment”, in Francesca Lessa and Leigh A. Payne, Amnesty in the Age of Human
Rights Accountability: Comparative and International Perspectives (Cambridge University Press, 2012);
Tricia D. Olsen, Leigh A. Payne and Andrew G. Reiter, Transitional Justice in Balance, Comparing
Processes, Weighing Efficacy (United States Institute of Peace Press, 2010); Leslie Vinjamuri and Aaron P
Boesenecker, Accountability and Peace Agreements, Mapping trends from 1980 to 2006 (Geneva: Center
for Humanitarian Dialogue, 2007).



ECHR - CASE OF MARGUS v. CROATIA 107

the 1979 Amnesty Law; and the ruling of the South African Constitutional
Court in the AZAPO case upholding the constitutionality of the Promotion
of National Unity and Reconciliation Act of 1995 which provided for a
broad application of amnesty.

113. The interveners accepted that the granting of amnesties might in
certain instances lead to impunity for those responsible for the violation
of fundamental human rights and thus undermine attempts to safeguard
such rights. However, strong policy reasons supported acknowledging the
possibility of the granting of amnesties where they represented the only
way out of violent dictatorships and interminable conflicts. The interveners
pleaded against a total ban on amnesties and for a more nuanced approach
in addressing the issue of granting amnesties.

3. The Grand Chambers assessment

a. Whether the offences for which the applicant was prosecuted were the same

114. In Sergey Zolotukhin v. Russia, the Court took the view that Article 4
of Protocol No. 7 had to be understood as prohibiting the prosecution or
trial of a second “offence” in so far as it arose from identical facts or facts
which were substantially the same ([GC], no. 14939/03, § 82, ECHR 2009).

115. In the present case the applicant was accused in both sets of
proceedings of the following:

(a) killing S.B. and V.B. and seriously wounding SI.B. on 20 November
1991;

(b) killing N.V. and Ne.V. on 10 December 1991.

116. Therefore, in so far as both sets of proceedings concerned the above
charges, the applicant was prosecuted twice for the same offences.

b. The nature of the decisions adopted in the first set of proceedings

117. There are two distinct situations as regards the charges brought
against the applicant in the first set of proceedings which were also preferred
against him in the second set of proceedings.

118. Firstly, on 25 January 1996 the prosecutor withdrew the charges
concerning the alleged killing of N.V. and Ne.V. on 10 December 1991 (see
paragraphs 120-21 below).

119. Secondly, the proceedings in respect of the alleged killing of S.B.
and V.B. and the serious wounding of SL.B. on 20 November 1991 were
terminated by a ruling adopted by the Osijek County Court on 24 June
1997 on the basis of the General Amnesty Act (see paragraphs 122 et seq.
below).
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i. The withdrawal of charges by the prosecutor

120. The Court has already held that the discontinuance of criminal
proceedings by a public prosecutor does not amount to either a conviction
or an acquittal, and that therefore Article 4 of Protocol No. 7 finds no
application in that situation (see Smirnova and Smirnova v. Russia (dec.),
nos. 46133/99 and 48183/99, 3 October 2002, and Harutyunyan v. Armenia
(dec.), no. 34334/04, 7 December 2006).

121. Thus, the discontinuance of the proceedings by the prosecutor
concerning the killing of N.V. and Ne.V. does not fall under Article 4 of
Protocol No. 7 to the Convention. It follows that this part of the complaint
is incompatible ratione materiae.

ii. The discontinuance of the proceedings under the General Amnesty Act

122. As regards the remaining charges (the killing of V.B. and S.B. and
the serious wounding of S1.B.), the first set of criminal proceedings against
the applicant was terminated on the basis of the General Amnesty Act.

123. The Court shall start its assessment as regards the ruling of 24 June
1997 by establishing whether Article 4 of Protocol No. 7 applies at all in the
specific circumstances of the present case, where the applicant was granted
unconditional amnesty in respect of acts which amounted to grave breaches
of fundamental human rights.

a. The position under the Convention

124. The Court notes that the allegations in the criminal proceedings
against the applicant included the killing and serious wounding of civilians
and thus involved their right to life protected under Article 2 of the
Convention and, arguably, their rights under Article 3 of the Convention.
In this connection the Court reiterates that Articles 2 and 3 rank as the
most fundamental provisions in the Convention. They enshrine some of the
basic values of the democratic societies making up the Council of Europe
(see, among many other authorities, Andronicou and Constantinou v. Cyprus,
9 October 1997, § 171, Reports 1997-V1, and Solomou and Others v. Turkey,
no. 36832/97, § 63, 24 June 2008).

125. The obligations to protect the right to life under Article 2 of
the Convention and to ensure protection against ill-treatment under
Article 3 of the Convention, read in conjunction with the State’s general
duty under Article 1 of the Convention to “secure to everyone within [its]
jurisdiction the rights and freedoms defined in [the] Convention”, also
require by implication that there should be some form of effective official
investigation when individuals have been killed as a result of the use of
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force (see, mutatis mutandis, McCann and Others v. the United Kingdom,
27 September 1995, § 161, Series A no. 324, and Kaya v. Turkey, 19 February
1998, § 86, Reports 1998-1) or ill-treated (see, for example, ElMasri v. the
former Yugoslav Republic of Macedonia [GC], no. 39630/09, § 182, ECHR
2012). The essential purpose of such investigation is to secure the effective
implementation of the domestic laws which protect the right to life and to
ensure the accountability of the perpetrators.

126. The Court has already held that, where a State agent has been
charged with crimes involving torture or ill-treatment, it is of the utmost
importance that criminal proceedings and sentencing are not time-barred
and that the granting of an amnesty or pardon should not be permissible
(see Abdiilsamet Yaman v. Turkey, no. 32446/96, § 55, 2 November 2004;
Okkalr v. Turkey, no. 52067/99, § 76, ECHR 2006-XII; and Yesi/ and
Sevim v. Turkey, no. 34738/04, § 38, 5 June 2007). It has considered in
particular that the national authorities should not give the impression that
they are willing to allow such treatment to go unpunished (see Egmez v.
Cyprus, no. 30873/96, § 71, ECHR 2000-XI1, and Ziran Cakir v. Belgium,
no. 44256/06, § 69, 10 March 2009). In its decision in the case of Ould
Dah v. France ((dec.), no. 13113/03, ECHR 2009) the Court held, referring
also to the United Nations Human Rights Committee and the International
Criminal Tribunal for the former Yugoslavia, that an amnesty was generally
incompatible with the duty incumbent on States to investigate acts such as
torture and that the obligation to prosecute criminals should not therefore
be undermined by granting impunity to the perpetrator in the form of an
amnesty law that might be considered contrary to international law.

127. The obligation of States to prosecute acts such as torture and
intentional killings is thus well established in the Court’s case-law. The
Court’s case-law affirms that granting amnesty in respect of the killing and
ill-treatment of civilians would run contrary to the State’s obligations under
Articles 2 and 3 of the Convention since it would hamper the investigation
of such acts and necessarily lead to impunity for those responsible. Such
a result would diminish the purpose of the protection guaranteed under
Articles 2 and 3 of the Convention and render illusory the guarantees in
respect of an individual’s right to life and the right not to be ill-treated. The
object and purpose of the Convention as an instrument for the protection
of individual human beings require that its provisions be interpreted and
applied so as to make its safeguards practical and effective (see McCann and
Otbers, cited above, § 146).

128. While the present case does not concern alleged violations of
Articles 2 and 3 of the Convention, but of Article 4 of Protocol No. 7, the
Court reiterates that the Convention and its Protocols must be read as a
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whole, and interpreted in such a way as to promote internal consistency
and harmony between their various provisions (see Stec and Others v. the
United Kingdom (dec.) [GC], nos. 65731/01 and 65900/01, § 48, ECHR
2005-X, and Austin and Others v. the United Kingdom [GC], nos. 39692/09,
40713/09 and 41008/09, § 54, ECHR 2012). Therefore, the guarantees
under Article 4 of Protocol No. 7 and States” obligations under Articles 2
and 3 of the Convention should be regarded as parts of a whole.

B. The position under international law

129. The Court should take into account developments in international
law in this area. The Convention and its Protocols cannot be interpreted in
a vacuum but must be interpreted in harmony with the general principles
of international law of which they form part. Account should be taken,
as indicated in Article 31 § 3 (c) of the 1969 Vienna Convention on the
Law of Treaties, of “any relevant rules of international law applicable in
the relations between the parties”, and in particular the rules concerning
the international protection of human rights (see Al-Adsani v. the United
Kingdom [GC], no. 35763/97, § 55, ECHR 2001-XI; Demir and Baykara
v. Turkey [GC], no. 34503/97, § 67, ECHR 2008; Saadi v. the United
Kingdom [GC], no. 13229/03, § 62, ECHR 2008; Rantsev v. Cyprus and
Russia, no. 25965/04, §§ 273-74, ECHR 2010; and Nada v. Switzerland
[GC], no. 10593/08, § 169, ECHR 2012).

130. The Court notes the Chamber’s observations to the effect that
“[glranting amnesty in respect of ‘international crimes’ — which include
crimes against humanity, war crimes and genocide — is increasingly considered
to be prohibited by international law” and that “[t]his understanding is
drawn from customary rules of international humanitarian law, human
rights treaties, as well as the decisions of international and regional courts
and developing State practice, as there has been a growing tendency for
international, regional and national courts to overturn general amnesties
enacted by Governments”.

131. It should be observed that so far no international treaty
explicitly prohibits the granting of amnesty in respect of grave breaches of
fundamental human rights. While Article 6 § 5 of the second Additional
Protocol to the Geneva Conventions, relating to the protection of victims
of non-international conflicts, provides that “[a]t the end of hostilities, the
authorities in power shall endeavour to grant the broadest possible amnesty
to persons who have participated in the armed conflict, or those deprived of
their liberty for reasons related to the armed conflict ...”, the interpretation
of the Inter-American Court of Human Rights of that provision excludes its
application in respect of the perpetrators of war crimes and crimes against
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humanity (see paragraph 66 above, judgment in 7he Massacres of El Mozote
and Nearby Places, § 286). The basis for such a conclusion, according to the
Inter-American Court of Human Rights, is found in the obligations of the
States under international law to investigate and prosecute war crimes. The
Inter-American Court found that therefore “persons suspected or accused
of having committed war crimes cannot be covered by an amnesty”. The
same obligation to investigate and prosecute exists as regards grave breaches
of fundamental human rights and therefore the amnesties envisaged under
Article 6 § 5 of the second Additional Protocol to the Geneva Conventions
are likewise not applicable to such acts.

132. The possibility for a State to grant an amnesty in respect of
grave breaches of human rights may be circumscribed by treaties to
which the State is a party. There are several international conventions that
provide for a duty to prosecute crimes defined therein (see the Geneva
Conventions of 1949 for the Protection of Victims of Armed Conflicts
and their Additional Protocols, in particular common Article 3 of the
Geneva Conventions; Articles 49 and 50 of the Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field; Articles 50 and 51 of the Convention (II) for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea; Articles 129 and 130 of the Convention (III) relative to the
Treatment of Prisoners of War; and Articles 146 and 147 of the Convention
(IV) relative to the Protection of Civilian Persons in Time of War. See also
Articles 4 and 13 of the Additional Protocol (I) to the Geneva Conventions
(1977), relating to the Protection of Victims of Non-International Armed
Conflicts; Article 5 of the Convention on the Prevention and Punishment
of the Crime of Genocide; and the Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment or Punishment).

133. The Convention on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity proscribes statutory limitations
in respect of crimes against humanity and war crimes.

134. Various international bodies have issued resolutions, recom-
mendations and comments concerning impunity and the granting of
amnesty in respect of grave breaches of human rights, generally agreeing
that amnesties should not be granted to those who have committed
such violations of human rights and international humanitarian law (see
paragraphs 45, 47-49, 51-53 and 56-58 above).

135. In their judgments, several international courts have held that
amnesties are inadmissible when they are intended to prevent the inves-
tigation and punishment of those responsible for grave human rights
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violations or acts constituting crimes under international law (see para-
graphs 54 and 59-68 above).

136. Although the wording of Article 4 of Protocol No. 7 restricts its
application to the national level, it should be noted that the scope of some
international instruments extends to retrial in a second State or before an
international tribunal. For instance, Article 20 of the Rome Statute of the
International Criminal Court contains an explicit exception to the ne bis in
idem principle as it allows for prosecution where a person has already been
acquitted in respect of the crime of genocide, crimes against humanity or
war crimes if the purpose of the proceedings before the other court was to
shield the person concerned from criminal responsibility for crimes within
the jurisdiction of the International Criminal Court.

137. The Court notes the interveners argument that there is no
agreement among States at the international level when it comes to a ban
on granting amnesties without exception for grave breaches of fundamental
human rights, including those covered by Articles 2 and 3 of the Convention.
The view was expressed that the granting of amnesties as a tool in ending
prolonged conflicts may lead to positive outcomes (see the interveners
submissions summarised in paragraphs 108-13 above).

138. The Court also notes the jurisprudence of the Inter-American
Court of Human Rights, notably the above-cited cases of Barrios Altos,
Gomes Lund. et al., Gelman and The Massacres of El Mozote and Nearby Places,
where that court took a firmer stance and, relying on its previous findings,
as well as those of the Inter-American Commission on Human Rights, the
organs of the United Nations and other universal and regional organs for
the protection of human rights, found that no amnesties were acceptable
in connection with grave breaches of fundamental human rights since any
such amnesty would seriously undermine the States’ duty to investigate
and punish the perpetrators of such acts (see Gelman, § 195, and Gomes
Lund et al., § 171, both cited above). It emphasised that such amnesties
contravene irrevocable rights recognised by international human rights law

(see Gomes Lund et al., § 171).
y. The Court’s conclusion

139. In the present case the applicant was granted amnesty for acts
which amounted to grave breaches of fundamental human rights such as
the intentional killing of civilians and inflicting grave bodily injury on a
child, and the County Court’s reasoning referred to the applicant’s merits
as a military officer. A growing tendency in international law is to see
such amnesties as unacceptable because they are incompatible with the
unanimously recognised obligation of States to prosecute and punish grave
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breaches of fundamental human rights. Even if it were to be accepted that
amnesties are possible where there are some particular circumstances, such
as a reconciliation process and/or a form of compensation to the victims,
the amnesty granted to the applicant in the instant case would still not
be acceptable since there is nothing to indicate that there were any such
circumstances.

140. The Court considers that by bringing a fresh indictment against the
applicant and convicting him of war crimes against the civilian population,
the Croatian authorities acted in compliance with the requirements of
Articles 2 and 3 of the Convention and in a manner consistent with the
requirements and recommendations of the above-mentioned international
mechanisms and instruments.

141. Against the above background, the Court concludes that Article 4
of Protocol No. 7 to the Convention is not applicable in the circumstances
of the present case.

FOR THESE REASONS, THE COURT

1. Declares inadmissible, unanimously, the complaint under Article 4 of
Protocol No. 7 to the Convention regarding the applicant’s right not
to be tried or punished twice in respect of the charges concerning the
killing of N.V. and Ne.V. which were discontinued by the prosecutor on
25 January 1996;

2. Holds, unanimously, that there has been no violation of Article 6 of the

Convention;

3. Holds, by sixteen votes to one, that Article 4 of Protocol No. 7 to the

Convention is not applicable in respect of the charges relating to the
killing of S.B. and V.B. and the serious wounding of SI.B.
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SUMMARY!

Failure to provide adequate care for HIV-positive mental patient

For the purposes of Article 34 of the Convention a de facto legal representative may
in exceptional circumstances be considered to have standing to bring an application
before the Court on behalf of persons in a state of extreme vulnerability who would
otherwise be prevented from having serious allegations of Convention violations
examined at the international level (see paragraph 112 of the judgment).

The State’s positive obligation under Article 2 of the Convention to protect life will
not be complied with where the domestic authorities unreasonably put a highly
vulnerable mental patient’s life in danger by placing him in an institution where
conditions are known to be wholly inadequate and which is unable to provide
appropriate care and treatment for his medical condition (see paragraphs 143-44
of the judgment).

Article 34

Locus standi — Standing of non-governmental organisation to lodge application on
behalf of deceased mental patient — Victim — Absence of direct or indirect victim status —
Exceptional circumstances justifying grant of standing to de facto legal representative —
Person in state of extreme vulnerability, incapable of initiating proceedings by himself,
with no next of kin and without proper legal support and advice

Article 2

Positive obligations — Failure to provide adequate care for HIV-positive mental patient —
Obligation to take appropriate measures to protect patients’ lives — Knowledge of real
and immediate risk to life — Known deficiencies in standard of care afforded in hospital
in which highly vulnerable patient was placed

Article 46

Execution of judgment — General measures — Respondent State required ro take general
measures to ensure independent representation for mentally disabled persons

*

1. This summary by the Registry does not bind the Court.
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Facts

The application was lodged by a non-governmental organisation, the Centre for
Legal Resources (“the CLR”), on behalf of a young Roma man, Mr Cimpeanu,
who died in 2004 at the age of 18. Mr Cimpeanu had been placed in an orphanage
at birth after being abandoned by his mother. When still a young child he was
diagnosed as being HIV-positive and as suffering from severe mental disability. On
reaching adulthood he had to leave the centre for disabled children where he had
been staying and underwent a series of assessments with a view to being placed in
a specialised institution. After a number of institutions had refused to accept him
because of his condition, he was eventually admitted to a medical and social care
centre, which found that he was in an advanced state of psychiatric and physical
degradation, that he had no antiretroviral medication and that he was suffering
from malnutrition. A few days later, he was admitted to a psychiatric hospital after
displaying hyperaggressive behaviour. The hospital concerned had previously said
that it did not have the facilities for patients with HIV. There he was seen by a team
of monitors from the CLR who reported finding him alone in an unheated room,
with a bed but no bedding and dressed only in a pyjama top. Although he could
not eat or use the toilet without assistance, the hospital staff refused to help him
for fear of contracting HIV. He was refusing food and medication and so was only
receiving glucose through a drip. The CLR monitors concluded that the hospital
had failed to provide him with the most basic treatment and care. Mr Cimpeanu
died that same evening.

According to a 2004 report by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT), in the
winters of 2003 and 2004 some 109 patients died in suspicious circumstances at
the psychiatric hospital in question, the main causes of death being cardiac arrest,
myocardial infarction and bronchopneumonia, the average age of the patients who
died being 56, with a number under 40. The CPT found that some of the patients
were not given sufficient care. It also noted a lack of human and material resources
at the hospital as well as deficiencies in the quality and quantity of the food and a
lack of heating.

Law

1. Article 34: The Court dismissed the Government’s preliminary objection that
the CLR had no standing to lodge the application. It accepted that the CLR could
not be regarded as a victim of the alleged Convention violations, as Mr Cimpeanu
was indisputably the direct victim and the CLR had not demonstrated a sufficiently
“close link” with him, or established a “personal interest” in pursuing the complaints
before the Court, to be considered an indirect victim. However, in the exceptional
circumstances of the case and bearing in mind the serious nature of the allegations,
it had to have been open to the CLR to act as Mr Cimpeanu’s representative, even
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though it had no power of attorney to act on his behalf and he had died before the
application was lodged.

In so finding, the Court noted that the case concerned a highly vulnerable young
Roma man suffering from severe mental disabilities and HIV infection who had
spent his entire life in State care and died in hospital through alleged neglect. In
view of his extreme vulnerability, he had been incapable of initiating proceedings
in the domestic courts without proper legal support and advice. At the time of his
death Mr Campeanu had no known next of kin. Following his death, the CLR
had brought domestic proceedings with a view to elucidating the circumstances of
his death. It was of considerable significance that neither its capacity to act nor its
representations on Mr Cimpeanu’s behalf before the domestic medical and judicial
authorities were questioned or challenged in any way. The State had not appointed
a competent person or guardian to take care of his interests despite being under a
statutory obligation to do so. The CLR had become involved only shortly before
his death — at a time when he was manifestly incapable of expressing any wishes
or views regarding his own needs and interests, let alone on whether to pursue
any remedies. Finding that the CLR could not represent Mr Campeanu in these
circumstances carried the risk that the respondent State would be allowed to escape
accountability through its own failure to comply with its statutory obligation to
appoint a legal representative. Moreover, granting the CLR standing to act as
Mr Cimpeanu’s representative was consonant with the Court’s approach in cases
concerning the right to judicial review under Article 5 § 4 of the Convention in the
case of “persons of unsound mind” (Article 5 § 1 (e)). In such cases, it was essential
that the person concerned should have access to a court and the opportunity to be
heard either in person or, where necessary, through some form of representation.

The CLR thus had standing as Mr CAmpeanu’s de facto representative.
Conclusion: preliminary objection dismissed (unanimously).

2. Article 2: The decisions regarding Mr CAmpeanu’s placements were mainly based
on which establishment was willing to accommodate him rather than on where he
would be able to receive appropriate medical care and support. Mr Cimpeanu was
first placed in a medical and social care centre which was not equipped to handle
patients with mental health problems. Ultimately he was admitted to a psychiatric
hospital, despite the fact that it had previously refused to admit him because it
did not have facilities to treat HIV. The transfers from one unit to another had
taken place without any proper diagnosis or aftercare and in complete disregard of
Mr Cimpeanu’s actual state of health and most basic medical needs. Of particular
note was the authorities’ failure to ensure he received antiretroviral medication.
He had mainly been treated with sedatives and vitamins and no meaningful
examination had been conducted to establish the causes of his mental state, in
particular his sudden aggressive behaviour.

The Court pointed to the fact that for his entire life Mr Cimpeanu had been in the
hands of the authorities, which were therefore under an obligation to account for
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his treatment. They had been aware of the appalling conditions in the psychiatric
hospital, where a lack of heating and proper food and a shortage of medical staff and
medication had led to an increase in the number of deaths in the winter of 2003.
Their response had, however, been inadequate. By deciding to place Mr Cimpeanu
in that hospital, notwithstanding his already heightened state of vulnerability, the
authorities had unreasonably put his life in danger, while the continuous failure
of the medical staff to provide him with appropriate care and treatment was yet
another decisive factor leading to his untimely death. In sum, the authorities had
failed to provide the requisite standard of protection for Mr Cimpeanu’s life.

Conclusion: violation (unanimously).

3. Article 46: Recommendation that Romania envisage general measures to ensure
that mentally disabled persons in comparable situations are afforded independent
representation, enabling them to have Convention complaints relating to their
health and treatment examined before a court or other independent body.
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JUDGMENT

In the case of Centre for Legal Resources on bebalf of Valentin Cimpeanu
v. Romania,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:
Dean Spielmann, President,
Guido Raimondi,
Ineta Ziemele,
Isabelle Berro-Lefévre,
Alvina Gyulumyan,
David Thér Bjorgvinsson,
J4n Sikuta,
Piivi Hirvels,
Luis Lépez Guerra,
Ledi Bianku,
Nona Tsotsoria,
Kristina Pardalos,
Vincent A. de Gaetano,
Angelika Nufiberger,
Paulo Pinto de Albuquerque,
Paul Mahoney,
Johannes Silvis, judges,
and Michael O’Boyle, Deputy Registrar,

Delivers the following judgment...:

PROCEDURE

1. The case originated in an application (no. 47848/08) against Romania
lodged with the Court under Article 34 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by a
Romanian non-governmental organisation, the Centre for Legal Resources
(“the CLR”), on behalf of Mr Valentin Cimpeanu, on 2 October 2008.

2. Interights, acting until 27 May 2014 as adviser to counsel for the
CLR, was represented by Mr C. Cojocariu, a lawyer practising in London.
The Romanian Government (“the Government”) were represented by their
Agent, Ms C. Brumar, from the Ministry of Foreign Affairs.
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THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
A. The death of Valentin Campeanu

1. Factual background

7. Valentin Cimpeanu, a man of Roma ethnicity, was born on
15 September 1985. His father was unknown, and his mother, Florica
Campeanu, who died in 2001, abandoned him at birth. Mr Campeanu was
therefore placed in an orphanage, the Corlate Centre, where he grew up.

In 1990 Mr Campeanu was diagnosed as HIV-positive. He was later
diagnosed with “profound intellectual disability, an IQ of 30 and HIV” and
was accordingly classified as belonging to the “severe” disability group. In
time, he also developed associated symptoms such as pulmonary tubercu-
losis, pneumonia and chronic hepatitis.

In March 1992 he was transferred to the Craiova Centre for Disabled
Children and at a later date to the Craiova no. 7 Placement Centre (“the
Placement Centre”).

2. Assessments in 2003 and 2004

8. On 30 September 2003 the Dolj County Child Protection Panel
(“the Panel”) ordered that Mr Campeanu should no longer be cared for by
the State. The decision was justified on the grounds that Mr Campeanu had
recently turned eighteen and was not enrolled in any form of education at
the time.

Although the social worker dealing with Mr Campeanu had recom-
mended transferring him to the local Neuropsychological Recovery and
Rehabilitation Centre, the Panel ordered that a competent social worker
should take all measures necessary for Mr Campeanu to be transferred to
the Poiana Mare Neuropsychiatric Hospital (“the PMH”). According to the
relevant law, the decision could be challenged before the Craiova District
Court.

Mr Campeanu was not present in person and was not represented at the
hearing held by the Panel.

9. On 14 October 2003 Mr Campeanu’s health was reassessed by the
Dolj County Council Disabled Adults Medical Examination Panel. The
assessment resulted solely in a finding of HIV infection, corresponding to
the “average” disability group. It was also mentioned that the patient was
“socially integrated”.
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10. Subsequently, on an unspecified date in October or November 2003,
a medical and welfare assessment of Mr Cimpeanu was carried out by a
social worker and a doctor from the Placement Centre as a prerequisite for
his admission to a medical and social care centre. Under the heading “Legal
representative” they indicated “abandoned at birth”, while the space next
to “Person to contact in case of emergency” was left blank. The diagnosis
indicated was “severe intellectual disability, HIV-positive”, without any
reference to the previous diagnosis (see paragraph 9 above). The following
information was included in the assessment report: “requires supervision
and intermittent assistance with personal care”, and the report concluded
that Mr Campeanu was able to take care of himself, but at the same time
required considerable support.

11. By a letter dated 16 October 2003, the PMH informed the Panel
that it could not admit Mr Campeanu, who had been diagnosed with HIV
and mental disability, as the hospital lacked the facilities necessary to treat
individuals with such a diagnosis.

12. Following this refusal, between October 2003 and January 2004 the
Panel and the County Department for the Protection of the Rights of the
Child (“the Child Protection Department”) contacted a series of institutions,
asking for assistance in identifying a social care or psychiatric establishment
willing to admit Mr Campeanu. While stating that the PMH had refused
to admit the patient because he had HIV, the Child Protection Department
asked for the cooperation of the institutions concerned, mentioning that
Mr Campeanu’s condition “did not necessitate hospitalisation, but rather
continuous supervision in a specialist institution”.

3. Admission to the Cetate-Dolj Medical and Social Care Centre

13. The Panel eventually identified the Cetate-Dolj Medical and
Social Care Centre (“the CMSC”) as an appropriate establishment where
Valentin Campeanu could be placed. In its request to the CMSC, the Panel
mentioned only that Mr Campeanu was HIV-positive, corresponding to
the average disability group, without referring to his learning difficulties.

14. On 5 February 2004 Mr Campeanu was admitted to the CMSC.
According to a report issued by the CMSC and sent to the CLR on 5 March
2004 dertailing his condition upon admission, Mr Campeanu was in an
advanced state of “psychiatric and physical degradation”, was dressed in
a tattered tracksuit, with no underwear or shoes, and did not have any
antiretroviral medication or information concerning his medical condition.
It was noted that the patient “refused to cooperate”.

In her statement to the prosecutor on 22 July 2004 in the context of the
domestic proceedings (described in section B below), Dr M.V., the doctor



124 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

who had treated Mr Campeanu at the Placement Centre, justified the failure
to provide appropriate medication or information on the basis that she did
not know whether, depending on the results of the most recent investigation
(see paragraph 9 above), it would be necessary to modify his treatment.

A medical examination carried out upon Mr Cimpeanu’s admission to
the CMSC concluded that he suffered from “severe intellectual disability,
HIV infection and malnutrition”. At that time, he was 168 centimetres
tall and weighed 45 kilograms. It was mentioned that “he could not orient
himself in time and space and he could not eat or care for his personal
hygiene by himself”.

15. During the evening of 6 February 2004 Mr Cimpeanu became
agitated. According to the above-mentioned report by the CMSC (see
paragraph 14 above), on the morning of 7 February 2004 he “became
violent, assaulted other patients, broke a window and tore up a mattress and
his clothes and sheets”. He was given phenobarbital and then diazepam to
calm him down.

4. Examination at the PMH
16. On 9 February 2004 Mr Cimpeanu was taken to the PMH for

examination, diagnosis and treatment, as it was the nearest psychiatric
establishment. He was again diagnosed with “severe intellectual disability”.
However, his condition was described as “not a psychiatric emergency”, as
“he was not agitated”. Dr L.G. diagnosed him with “medium intellectual
disability” and prescribed sedative medicines (carbamazepine and diazepam).

According to the medical records kept at the PMH, no information
regarding Mr Cimpeanu’s medical history could be obtained upon his
admission to the hospital, as he “would not cooperate”. In the statement she
gave to the investigative authorities on 8 December 2005, Dr D.M. from
the PMH stated that “the patient was different in that it was not possible to
communicate with him and he had mental disabilities”.

5. Return to the CMSC

17. Mr Campeanu was returned to the CMSC on the same day, by
which time his health had worsened considerably. At that time, the CMSC
had received a supply of antiretroviral medication and thus his treatment
was resumed. Despite these measures, his condition did not improve and
his medical records noted that he continued to be “agitated” and “violent”.

18. The CMSC decided that because it lacked the facilities needed to
treat Mr Campeanu’s condition, it was impossible to keep him there any
longer. The hospital sent a request to the Placement Centre asking it to refer
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him to a different establishment. However, the Placement Centre refused
the request on the ground that he was already “outside its jurisdiction”.

19. On 11 February 2004 E.O., the Director of the CMSC, allegedly
called the Dolj County Public Health Department and asked it to come
up with a solution that would allow Mr Campeanu to be transferred to a
facility which was more suitable for the treatment of his health problems.
It appears that she was advised to transfer him to the PMH for a period of
four to five days for psychiatric treatment.

6. Transfer to the PMH

20. On 13 February 2004 Mr Cimpeanu was transferred from the
CMSC to the PMH, on the understanding that his stay at the PMH
would last for three or four days with the purpose of attempting to provide
treatment for his hyperaggressive behaviour. He was placed in Psychiatric
Department V.

21. On 15 February 2004 Mr Cimpeanu was placed under the care of
Dr L.G. Given the fact that Mr Campeanu was HIV-positive, the doctor
decided to transfer him to Psychiatric Department VI. She continued to
be in charge of his psychiatric treatment, as that department had only two
general, non-specialist doctors and no psychiatrists on its staff.

22. On 19 February 2004 Mr Campeanu stopped eating and refused to
take his medication. He was therefore prescribed an intravenous treatment
which included glucose and vitamins. Upon examination by the doctor, he
was found to be “generally unwell”.

7. Visit by staff of the CLR

23. On 20 February 2004 a team of monitors from the CLR visited the
PMH and noticed Mr Campeanu’s condition. According to the information
included in a report by CLR staff on that visit, Mr Cimpeanu was alone
in an isolated, unheated and locked room, which contained only a bed
without any bedding. He was dressed only in a pyjama top. At the time he
could not eat or use the toilet without assistance. However, the staff at the
PMH refused to help him, allegedly for fear that they would contract HIV.
Consequently, the only nutrition provided to Mr Campeanu was glucose,
through a drip. The report concluded that the hospital had failed to provide
him with the most basic treatment and care services.

The CLR representatives stated that they had asked for him to be
transferred immediately to the Infectious Diseases Hospital in Craiova,
where he could receive appropriate treatment. However, the hospital man-
ager had decided against that request, believing that the patient was not an
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“emergency case, but a social case”, and that in any event he would not be
able to withstand the trip.

24. Valentin Campeanu died on the evening of 20 February 2004.
According to his death certificate, issued on 23 February 2004, the immediate
cause of death was cardiorespiratory insufficiency. The certificate also noted
that his HIV infection was the “original morbid condition” and designated
“intellectual disability” as “another important morbid condition”.

25. In spite of the legal provisions that made it compulsory to carry out
an autopsy when a death occurred in a psychiatric hospital (Joint Order
no. 1134/255/2000 of the Minister of Justice and the Minister of Health),
the PMH did not carry out an autopsy on the body, stating that “it was not
believed to be a suspicious death, taking into consideration the two serious
conditions displayed by the patient” (namely intellectual disability and HIV
infection).

26. Unaware of Mr Campeanu’s death, on 21 February 2004 the CLR
had drafted several urgent letters and then sent them to a number of local
and central officials, including the Minister of Health, the prefect of Dolj
County, the mayor of Poiana Mare and the director of the Dolj County
Public Health Department, highlighting Mr Campeanu’s extremely critical
condition and the fact that he had been transferred to an institution that was
unable to provide him with appropriate care, in view of his HIV infection;
the CLR further criticised the inadequate treatment he was receiving and
asked for emergency measures to be taken to address the situation. It further
stated that Mr Cimpeanu’s admission to the CMSC and subsequent transfer
to the PMH had been in breach of his human rights, and urged that an
appropriate investigation of the matter be launched.

On 22 February 2004 the CLR issued a press release highlighting the
conditions and the treatment received by patients at the PMH, making
particular reference to the case of Mr Cimpeanu and calling for urgent
action.

B. The domestic proceedings

1. Criminal complaints lodged by the CLR

27. In a letter of 15 June 2004 to the Prosecutor General of Romania,
the CLR requested an update on the state of proceedings following the
criminal complaint it had lodged with that institution on 23 February 2004
in relation to the circumstances leading up to Valentin Cimpeanu’s death;
in the complaint it had emphasised that Mr Cimpeanu had not been placed
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in an appropriate medical institution, as required by his medical and mental
condition.

28. On the same day, the CLR lodged two further criminal complaints,
one with the prosecutor’s office attached to the Craiova District Court and
the other with the prosecutor’s office attached to the Craiova County Court.
The CLR repeated its request for a criminal investigation to be opened in
relation to the circumstances leading up to and surrounding Mr Campeanu’s
death, alleging that the following offences had been committed:

(i) negligence, by employees of the Child Protection Department and of
the Placement Centre (Article 249 § 1 of the Criminal Code);

(ii) malfeasance and nonfeasance against a person’s interests and endan-
gering a person unable to care for himself or herself, by employees of the
CMSC (Articles 246 and 314 of the Criminal Code); and

(iif) homicide by negligence or endangering a person unable to care for
himself or herself, by employees of the PMH (Article 178 § 2 and Art-
icle 314 of the Criminal Code).

The CLR further argued that the Medical Examination Panel had
wrongly classified Mr Campeanu as being in the medium disability group,
contrary to previous and subsequent diagnoses (see paragraph 9 above). In
turn, the Child Protection Department had failed to institute proceedings
for the appointment of a guardian when Mr Campeanu had reached the age
of majority, in breach of existing legislation.

Moreover, the Placement Centre had failed to supply the required
antiretroviral medication to CMSC staff when Mr Cimpeanu had been
transferred there on 5 February 2004, which might have caused his death
two weeks later.

The CLR also claimed that the transfer from the CMSC to the PMH
had been unnecessary, improper and contrary to existing legislation, the
measure having been taken without the patients or his representative’s
consent, as required by the Patients’ Rights Act (Law no. 46/2003).

Lastly, the CLR argued that Mr Campeanu had not received adequate
care, treatment or nutrition at the PMH.

29. On 22 August 2004 the General Prosecutor’s Office informed the
CLR that the case had been sent to the prosecutor’s office attached to the
Dolj County Court for investigation.

On 31 August 2004 the prosecutor’s office attached to the Dolj County
Court informed the CLR that a criminal file had been opened in response to
its complaint, and that the investigation had been allocated to the Criminal
Investigation Department of the Dolj County Police Department (“the
Police Department”).
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2. Forensic report

30. On 14 September 2004, at the request of the prosecutor’s office, a
forensic report was issued by the Craiova Institute of Forensic Medicine.
Based on the medical records submitted, the report concluded as follows:

“Medical treatment was prescribed for [the patients] HIV and his psychiatric
condition, the treatment [being] correct and appropriate as to the dosage, in connection
with the patient’s clinical and immunological condition.

It cannot be ascertained whether the patient had indeed taken his prescribed
medication, having regard to his advanced state of psychosomatic degradation.”

31. On 22 October 2004 Valentin Cimpeanu’s body was exhumed
and an autopsy carried out. A forensic report was subsequently issued
on 2 February 2005, recording that the body showed advanced signs of
cachexia and concluding as follows:

“... the death was not violent. It was due to cardiorespiratory insufficiency caused

by pneumonia, a complication suffered during the progression of the HIV infection.
Upon exhumation, no traces of violence were noticed.”

3. Prosecutors’ decisions

32. On 19 July 2005 the prosecutor’s office attached to the Dolj County
Court issued a decision not to prosecute, holding, inter alia, that, according
to the evidence produced, the medical treatment provided to the patient had
been appropriate, and that the death had not been violent, but rather had
been caused by a complication which had occurred during the progression
of Mr Campeanu’s HIV infection.

33. On 8 August 2005 the CLR lodged a complaint against that
decision with the Chief Prosecutor of the prosecutor’s office attached to the
Dolj County Court, claiming, inter alia, that some of the submissions it
had made concerning the medical treatment given to the patient, the alleged
discontinuation of the antiretroviral treatment and the living conditions in
the hospitals had not been examined.

On 23 August 2005 the Chief Prosecutor allowed the complaint, set aside
the decision of 19 July 2005 and ordered the reopening of the investigation
so that all aspects of the case could be examined. Specific instructions were
given as to certain medical documents that needed to be examined, once
they had been obtained from the Infectious Diseases Hospital in Craiova,
the Placement Centre, the CMSC and the PMH. The doctors who had
treated Mr Campeanu were to be questioned. The circumstances in which
the antiretroviral treatment had or had not been provided to the patient
while he was in the CMSC and in the PMH were to be clarified, especially as
the medical records at the PMH did not mention anything on that account.
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34. On 11 December 2006 the prosecutor’s office attached to the Dolj
County Court decided that, pursuant to new procedural rules in force, it
lacked jurisdiction to carry out the investigation, and referred the case file to
the prosecutor’s office attached to the Calafat District Court.

4. Disciplinary proceedings

35. On 11 January 2006 the Police Department asked the Dolj County
Medical Association (“the Medical Association”) to provide it with an
opinion on “whether the therapeutic approach [adopted] was correct in view
of the diagnosis [established in the autopsy report] or whether it contains
indications of medical malpractice”.

On 20 July 2006, the Disciplinary Board of the Medical Association
ruled that there were no grounds for taking disciplinary action against staff
at the PMH:

“... the psychotropic treatment, as noted in the general clinical observation notes
from the PMH, was appropriate ... [and therefore] ... the information received
suggests that the doctors’ decisions were correct, without any suspicion of medical
malpractice [arising from] an opportunistic infection associated with HIV [being]
incorrectly treated.”

That decision was challenged by the Police Department, but on 23 No-
vember 2006 the challenge was rejected as out of time.

5. New decision not to prosecute and subsequent appeals

36. On 30 March 2007 the prosecutor’s office attached to the Calafat
District Court issued a fresh decision not to prosecute. The prosecutor
relied in his reasoning on the evidence adduced in the file, as well as on the
decision issued by the Disciplinary Board of the Medical Association.

37. The CLR lodged a complaint against that decision, submitting that
the majority of the instructions given in the Chief Prosecutor’s decision of
23 August 2005 (see paragraph 33 above) had been ignored. The complaint
was dismissed by the Chief Prosecutor of the prosecutor’s office attached
to the Calafat District Court on 4 June 2007. The brief statement of rea-
sons in the decision referred to the conclusions of the forensic report of
14 September 2004 and the Medical Association’s decision of 20 July 2006.

On 10 August 2007 the CLR challenged that decision before the Calafat
District Court.

38. On 3 October 2007 the Calafat District Court allowed the
complaint, set aside the decisions of 30 March 2007 and 4 June 2007 and
ordered the reopening of the investigation, holding that several aspects of
Mr Campeanu’s death had not been examined and that more evidence
needed to be produced.
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Among the shortcomings highlighted by the court were the following:
most of the documents which were supposed to have been obtained from
the Infectious Diseases Hospital in Craiova and the Placement Centre had
not actually been added to the investigation file (the forensic documents
on the basis of which Mr Cidmpeanu had been admitted to the CMSC and
transferred to the PMH; the clinical and paraclinical tests undertaken; the
records of questioning of the doctors and nurses who had been responsible
for Mr Campeanu’s care; and the HIV testing guidelines). Contradictions
in the statements of those involved in Mr Campeanu’s admission to the
CMSC had not been clarified, and neither had the circumstances relating to
the interruption of his antiretroviral treatment after being transferred to the
PMH. In addition, the contradictory claims of medical personnel from the
CMSC and the PMH regarding Mr Campeanu’s alleged “state of agitation”
had not been clarified.

The investigators had also failed to ascertain whether the medical staff at
the PMH had carried out the necessary tests after Mr Campeanu had been
admitted there and whether he had received antiretrovirals or any other
appropriate medication. The investigators had failed to establish the origin
of the oedema noted on Mr Cimpeanu’s face and lower limbs and whether
the therapeutic approach adopted at the PMH had been correct. Given
these failures, the request for an opinion from the Medical Association had
been premature and should be resubmitted once the investigation file had
been completed.

39. 'The prosecutor’s office attached to the Calafat District Court ap-
pealed against that judgment. On 4 April 2008 the Dolj County Court
allowed the appeal, quashed the judgment delivered by the Calafat District
Court and dismissed the CLR’s complaint concerning the decision of
30 March 2007 not to prosecute.

The court mainly relied on the conclusions of the forensic report and
the autopsy report, and also on the decision of the Medical Association, all
of which had stated that there had been no causal link between the medical
treatment given to Mr Cimpeanu and his death.

C. Other proceedings initiated by the CLR

1. In relation to Mr Cimpeanu

40. In response to the complaints lodged by the CLR (see paragraph 26
above), on 8 March 2004 the prefect of Dolj County established
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a commission with the task of carrying out an investigation into the
circumstances surrounding Valentin Cimpeanu’s death. The commission
was made up of representatives of the Child Protection Department, the
Public Health Department, the Criminal Investigations Department of the
Police Department and the prefect’s office. The commission was given ten
days to complete the investigation and submit a report on its findings.

The commission’s report concluded that all procedures relating to
Mr Campeanu’s treatment after his discharge from the Placement Centre
had been lawful and justified in view of his diagnosis. The commission
found only one irregularity, in that an autopsy had not been carried out
immediately after Mr Campeanu’s death, in breach of existing legislation
(see paragraph 25 above).

41. On 26 June 2004 the CLR filed a complaint with the National
Authority for the Protection and Adoption of Children (“the National
Authority”), criticising several deficiencies concerning mainly the failure to
appoint a guardian for Mr Campeanu and to place him in an appropriate
medical institution. The CLR reiterated its complaint on 4 August 2004,
submitting that the wrongful transfer of Mr Campeanu to the PMH could
raise issues under Article 5 § 1 (e) of the Convention.

In response to those allegations, the National Authority issued a report on
21 October 2004 on the circumstances surrounding Mr Cimpeanu’s death.
The National Authority acknowledged that the Panel had acted wltra vires
when ordering Mr Cimpeanu’s admission to the PMH. However, it stated
that in any event, the order had been of no consequence, given that the
institution had initially refused to accept Mr Campeanu (see paragraph 11
above).

The National Authority concluded that the Child Protection Department
had acted in line with the principles of professional ethics and best practice
when it had transferred Mr Cimpeanu to the CMSC. At the same time, the
National Authority stated that it was not authorised to pass judgment on
Mr Campeanu’s subsequent transfer to the PMH.

Similarly, the National Authority declined to express an opinion on
the allegedly wrongful categorisation of Mr Campeanu as belonging to the
medium disability group, or on the events which had occurred after his
admission to the CMSC.

42. On 24 March 2004 the Dolj County Public Health Department
informed the CLR that a commission made up of various county-level of-
ficials had concluded that “no human rights were breached” in connection
with Mr Campeanu’s death, as his successive admissions to hospital had been
justified by Article 9 of Law no. 584/2002 on measures for the prevention
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of the spread of HIV infection and the protection of persons infected with
HIV or suffering from AIDS.

2. In relation to other patients

43. On 16 March 2005, following a criminal investigation concerning
the death of seventeen patients at the PMH, the General Prosecutor’s
Office sent a letter to the Ministry of Health, requiring it to take certain
administrative measures to address the situation at the hospital. While
noting that no criminal wrongdoing was detectable in connection with
the deaths in question, the letter highlighted “administrative deficiencies”
observed at the hospital and called for appropriate measures to be taken as
regards the following problems:

“[L]ack of heating in the patients’ rooms; hypocaloric food; insufficient staff, poorly
trained in providing care to mentally disabled patients; lack of effective medication;
extremely limited opportunities to carry out paraclinical investigations ..., all these
factors having encouraged the onset of infectious diseases, as well as their fatal
progression ...”

44. In a decision of 15 June 2006 concerning a criminal complaint
lodged by the CLR on behalf of another patient, PC., who had died at the
PMH, the High Court of Cassation and Justice dismissed an objection by
the public prosecutor that the CLR did not have locus standi. It found that
the CLR did indeed have locus standi to pursue proceedings of this nature
with a view to elucidating the circumstances in which seventeen patients
had died at the PMH in January and February 2004, in view of its field of
activity and stated aims as a foundation for the protection of human rights.

The court held as follows:

“The High Court considers that the CLR may be regarded as ‘any other person
whose legitimate interests are harmed’ within the meaning of Article 278" of the Code
of Criminal Procedure. The legitimacy of its interest lies in the CLR’s request that the
circumstances which led to the death of seventeen patients at the PMH in January and
February 2004 be determined and elucidated; its aim was thus to safeguard the right to
life and the prohibition of torture and ill-treatment ... by initiating an official criminal
investigation that would be effective and exhaustive so as to identify those responsible
for breaches of the above-mentioned rights, in accordance with the requirements of
Articles 2 and 3 of the European Convention on Human Rights. [It also aimed] to
raise the awareness of society as to the need to protect fundamental human rights and
freedoms and to ensure access to justice, which corresponds to the NGO’s stated goals.

Its legitimate interest has been demonstrated by the initiation of investigations,
which are currently pending.

At the same time, the possibility for the CLR to lodge a complaint in accordance
with Article 278" ... represents a judicial remedy of which the complainant availed
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itself; also in compliance with the provisions of Article 13 of the European Convention
on Human Rights ...”

D. Expert report submitted by the CLR

45. The CLR submitted an expert opinion, dated 4 January 2012 and
issued by Dr Adriaan van Es, a member of the Forensic Advisory Team
and director of the International Federation of Health and Human Rights
Organisations (IFHHRO), assisted by Anca Boeriu, Project Officer at the
IFHHRO. The opinion was based on copies of the evidence which the CLR
also submitted to the Court, including the medical records from the CMSC
and the PMH.

The expert opinion referred to the “very poor, substandard, often
absent or missing” medical records at the PMH and the CMSC, in
which the description of Mr Campeanu’s clinical situation was “scant”. It
noted that while at the PMH the patient had never been consulted by an
infectious-disease specialist. Also, contrary to Romanian law, no autopsy
had taken place immediately after the patient’s death.

Concerning the antiretroviral treatment, the documents available
did not provide reliable information as to whether it had been received
on a continuous basis. Therefore, as a result of inappropriate treatment,
Mr Campeanu might have suffered from a relapse of HIV, and also from
opportunistic infections such as pneumocystis pneumonia (pneumonia ap-
peared in the autopsy report as the cause of death). The opinion noted that
pneumonia had not been diagnosed or treated while the patient was at the
PMH or the CMSC, even though it was a very common disease in HIV
patients. Common laboratory tests to monitor the patient’s HIV status had
never been carried out.

The expert opinion stated that certain behavioural signs interpreted as
psychiatric disorders might have been caused by septicaemia.

Therefore, the risks of discontinued antiretroviral treatment, the
possibility of opportunistic infections and the patient’s history of tuberculosis
should have led to Mr Campeanu being admitted to an infectious-disease
department of a general hospital, and not to a psychiatric institution.

46. 'The report concluded that Mr Cimpeanu’s death at the PMH had
been the result of “gross medical negligence”. The management of HIV and
opportunistic infections had failed to comply with international standards
and medical ethics, as had the counselling and treatment provided to the
patient for his severe intellectual disability. Moreover, the disciplinary
proceedings before the Disciplinary Board of the Medical Association
had been substandard and negligent, in the absence of important medical
documentation.
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E. Background information concerning the Cetate and Poiana
Mare medical institutions

1. Poiana Mare Neuropsychiatric Hospital

47. The PMH is located in Dolj County in southern Romania, 80 km
from Craiova, on a former army base occupying thirty-six hectares of land.
The PMH has the capacity to admit 500 patients, both on a voluntary and
an involuntary basis, in the latter case as a result of either civil or criminal
proceedings. Until a few years ago, the hospital also included a ward for
patients suffering from tuberculosis. The ward was relocated to a nearby
town as a result of pressure from a number of national and international
agencies, including the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT).

At the time of the relevant events, namely in February 2004, there were
436 patients at the PMH. The medical staff included five psychiatrists, four
psychiatry residents and six general practitioners.

According to the CPT’s report of 2004 (see paragraph 77 below), during
two consecutive winters, 109 patients died in suspicious circumstances at the
PMH - eighty-one between January and December 2003 and twenty-eight
in the first five months of 2004. The CPT had visited the PMH three times,
in 1995, 1999 and 2004; its last visit was specifically aimed at investigating
the alarming increase in the death rate. After each visit, the CPT issued very
critical reports, highlighting the “inhuman and degrading living conditions”
at the PMH.

Following a visit to several of the medical institutions indicated as
problematic in the CPT’s reports, among them the PMH, the Ministry of
Health issued a report on 2 September 2003. It concluded that at the PMH
the medication provided to patients was inadequate, either because there
was no link between the psychiatric diagnosis and the treatment provided,
or because the medical examinations were very limited. Several deficiencies
were found concerning management efhiciency and the insufficient number
of medical staff in relation to the number of patients.

2. Cetate Medical and Social Care Centre

48. It appears from the information received from the CLR that the
CMSC was a small centre for medical and social care, with a capacity of
twenty beds at the beginning of 2004; at the time, there were eighteen
patients at the CMSC. Before 1 January 2004 — when it was designated
as a medical and social care centre — the CMSC was a psychiatric hospital.
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According to its accreditation certificate for 2006 to 2009, the CMSC
was authorised to provide services for adults experiencing difficult family
situations, with an emphasis on the social component of medical and social
care.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. Romanian Criminal Code

49. The relevant parts of the Romanian Criminal Code as in force at the
time of the impugned events read as follows:

Article 114 — Admission to a medical facility

“l. When an offender is mentally ill or a drug addict and is in a state that presents
a danger to society, his or her admission to a specialist medical institution may be
ordered until he or she returns to health.

2. This measure may also be taken temporarily during a criminal prosecution or
trial.”

Article 178 — Negligent homicide

“Negligent homicide as a result of failure to observe legal provisions or preventive
measures relating to the practice of a profession or trade, or as a result of the
performance of a particular activity, shall be punishable by immediate imprisonment
for two to seven years.”

Article 246 — Malfeasance and nonfeasance against a person’s interests

“A public servant who, in the exercise of official duties, knowingly fails to perform an
act or performs it erroneously and in doing so infringes another person’s legal interests
shall be punishable by immediate imprisonment for six months to three years.”

Article 249 § 1 — Negligence in the performance of an official duty

“The breach of an official duty, as a result of negligence on the part of a public
servant, by failing to perform it or performing it erroneously, if such breach has caused
significant disturbance to the proper operation of a public authority or institution or
of a legal entity, or damage to its property or serious damage to another person’s legal

interests, shall be punishable by imprisonment for one month to two years or by a
fine”

Article 314 — Endangering a person unable to look after himself or herself

“1. The act of abandoning, sending away or leaving helpless a child or a person
unable to look after himself or herself, committed in any manner by a person entrusted
with his or her supervision or care, [or of] placing his or her life, health or bodily
integrity in imminent danger, shall be punishable by immediate imprisonment for one
to three years ...”
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B. Romanian Code of Criminal Procedure

50. The procedure governing complaints lodged with a court against
decisions taken by a prosecutor during criminal investigations was set out
in Articles 275-278" of the Code as in force at the time of the impugned
events. The relevant parts of these Articles read as follows:

Article 275

“Any person may lodge a complaint in respect of measures and decisions taken
during criminal investigation proceedings, if these have harmed his or her legitimate

interests ...”

Article 278

“Complaints against measures or decisions taken by a prosecutor or implemented
at the latter’s request shall be examined by ... the chief prosecutor in the relevant
department. ...”

Article 278!

“1. Following the dismissal by the prosecutor of a complaint lodged in accordance
with Articles 275-278 in respect of the discontinuation of a criminal investigation
... through a decision not to prosecute (neurmirire penald) ..., the injured party, or
any other person whose legitimate interests have been harmed, may complain within
twenty days following notification of the impugned decision, to the judge of the court
that would normally have jurisdiction to deal with the case at first instance. ...

4. The person in respect of whom the prosecutor has decided to discontinue the
criminal investigation, as well as the person who lodged the complaint against that
decision, shall be summoned before the court. If they have been lawfully summoned,
the failure of these persons to appear before the court shall not impede the examination
of the case. ...

5. The presence of the prosecutor before the court is mandatory.

6. The judge shall give the floor to the complainant, and then to the person in
respect of whom the criminal investigation has been discontinued, and finally, to the

pr osecutor.

7. In the examination of the case, the judge shall assess the impugned decision on
the basis of the existing acts and material, and on any new documents submitted.

8. The judge shall rule in one of the following ways:

(a) dismiss the complaint as out of time, inadmissible or ill-founded and uphold
the decision;

(b) allow the complaint, overturn the decision and send the case back to the
prosecutor in order to initiate or reopen the criminal investigation. The judge shall
be required to give reasons for such remittal and, at the same time, to indicate the
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facts and circumstances that require elucidation, as well as the relevant evidence
that needs to be produced;

(o) allow the complaint, overturn the decision and, when the evidence in the file is
sufficient, retain the case for further examination, in compliance with the rules of
procedure that apply at first instance and, as appropriate, on appeal. ...

12. The judge shall examine the complaint within thirty days from the date of
receipt.

13. A complaint lodged with the incorrect body shall be sent, as an administrative
step, to the body with jurisdiction to examine it.” [footnote omitted]

C. Social assistance system

51. Article 2 of the National Social Assistance Act (Law no. 705/2001),
as in force at the relevant time, defines the social assistance system as follows:

«

‘... the system of institutions and measures through which the State, the public
authorities and civil society ensure the prevention, the limitation or the removal of the
temporary or permanent consequences of situations that may cause the marginalisation
or social exclusion of some individuals.”

Article 3 defines the scope of the social assistance system, which is:

“... to protect individuals who, for economic, physical, mental or social reasons, do
not have the ability to meet their social needs and to develop their own capabilities
and social integration skills.”

52. Ordinance no. 68/2003 concerning social services identifies the
objectives of State social services and details the decision-making process
concerning the allocation of social services.

D. Legislation regarding the health system

53. A detailed description of the relevant legal provisions on mental
health is to be found in B. v. Romania (no. 2) (no. 1285/03, §§ 42-66,
19 February 2013).

Law no. 487/2002 on Mental Health and the Protection of People with
Psychological Disorders (“the Mental Health Act 2002”), which came into
force in August 2002, prescribes the procedure for compulsory treatment
of an individual. A special psychiatric panel should approve a treating
psychiatrist’s decision that a person remain in hospital for compulsory
treatment within seventy-two hours of his or her admission to a hospital.
In addition, this assessment should be reviewed within twenty-four hours
by a public prosecutor, whose decision, in turn, may be appealed against to
a court. The implementation of the provisions of the Act was dependent
on the adoption of the necessary regulations for its enforcement. The
regulations were adopted on 2 May 2006.
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54. The Hospitals Act (Law no. 270/2003) provided in Article 4 that
hospitals had an obligation to “ensure the provision of adequate accom-
modation and food and the prevention of infections”. It was repealed on
28 May 20006, once the Health Care Reform Act 2006 (Law no. 95/20006)
came into force.

55. The Patients’ Rights Act (Law no. 46/2003) provides in Article 3
that “the patient shall be entitled to respect as a human being, without
discrimination”. Article 35 provides that a patient has “the right to con-
tinuous medical care until his or her health improves or he or she recovers”.
Furthermore, “the patient has the right to palliative care in order to be
able to die with dignity”. The patient’s consent is required for any form of
medical intervention.

56. Order no. 1134/25.05.2000, issued by the Minister of Justice, and
Order no. 255/4.04.2000, issued by the Minister of Health, approved the
rules on procedures relating to medical opinions and other forensic medical
services, which provide in Article 34 that an autopsy should be conducted
when a death occurs in a psychiatric hospital. Article 44 requires the man-
agement of medical establishments to inform the criminal investigation au-
thorities, who must request that an autopsy be carried out.

57. Law no. 584/2002 on measures for the prevention of the spread of
HIV infection and the protection of persons infected with HIV or suffering
from AIDS provides in Article 9 that medical centres and doctors must
hospitalise such individuals and provide them with appropriate medical care
in view of their specific symptoms.

E. The guardianship system

1. Guardianship of minors

58. Articles 113 to 141 of the Family Code, as in force at the time of the
events in question, regulated guardianship of a minor whose parents were
dead, unknown, deprived of their parental rights, incapacitated, missing
or declared dead by a court. The Family Code regulated the conditions
making guardianship necessary, the appointment of a guardian (zuzore), the
responsibilities of the guardian, the dismissal of the guardian, and the end
of guardianship. The institution with the widest range of responsibilities in
this field was the guardianship authority (autoritatea tutelari), entrusted,
inter alia, with supervising the activity of guardians.

At present, guardianship is governed by Articles 110 to 163 of the Civil
Code. The new Civil Code was published in Official Gazette no. 511 of
24 July 2009 and subsequently republished in Official Gazette no. 505 of
15 July 2011. It came into force on 1 October 2011.
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2. The incapacitation procedure and guardianship of people with
disabilities

59. Articles 142 to 151 of the Family Code, as in force at the time
of the facts of the present case, governed the procedure of incapacitation
(interdictie), whereby a person who has proved to be incapable of managing
his or her affairs loses his or her legal capacity.

An incapacitation order could be made and revoked by a court in respect
of “those lacking the capacity to take care of their interests because of mental
disorder or disability”. Incapacitation proceedings could be initiated by a
wide group of persons, among which were the relevant State authorities for
the protection of minors, or any interested person. Once a person was in-
capacitated, a guardian was appointed to represent him or her, with powers
similar to those of a guardian of a minor.

Although the incapacitation procedure could also be applied to minors,
it was particularly geared towards disabled adults.

The above-mentioned provisions have since been included, with
amendments, in the Civil Code (Articles 164 to 177).

60. Articles 152 to 157 of the Family Code, as in force at the material
time, prescribed the procedure for temporary guardianship (curatela), de-
signed to cover the situation of those who, even if not incapacitated, are
not able to protect their interests in a satisfactory manner or to appoint a
representative. The relevant parts of these provisions read as follows:

Article 152

“Besides the other cases specified by law, the guardianship authority shall appoint a
temporary guardian in the following circumstances:

(a) where, on account of old age, illness or physical infirmity, a person, even if he
or she retains legal capacity, is unable personally to manage his or her goods or to
satisfactorily defend his or her interests and, for good reasons, cannot appoint a

representative;

(b) where, on account of illness or for other reasons, a person — even if he or she
retains legal capacity — is unable, either personally or through a representative, to
take the necessary measures in situations requiring urgent action;

(c) where, because of illness or other reasons, the parent or the appointed guardian
(tutore) is unable to perform the act in question; ...”

Article 153

“In the situations referred to in Article 152, the appointment of a temporary guardian
(curator) does not affect the capacity of the person represented by the guardian.”
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Article 154

“(1) Temporary guardianship (curatels) may be instituted at the request of the
person who wishes to be represented, that person’s spouse or relatives, any of the
persons referred to in Article 115, or the guardian (zutore) in the situation referred to
in Article 152 (c). The guardianship authority may also institute the guardianship of
its own motion.

(2) The guardianship may only be instituted with the consent of the person to be
represented, except in situations when such consent cannot be given. ...”

Article 157

“If the reasons that led to the institution of temporary guardianship have ceased, the
measure shall be lifted by the guardianship authority at the request of the guardian,
the person being represented or any of the persons referred to in Article 115, or of its
own motion.

The above-mentioned provisions have since been included, with amend-
ments, in the Civil Code (Articles 178 to 186).

61. Emergency Ordinance no. 26/1997 regarding children in difficult
situations, in force at the time of the events in question, derogated from
the provisions on guardianship in the Family Code. Article 8 (1) of the
Ordinance provided:

“... if the parents of the child are dead, unknown, incapacitated, declared dead by
a court, missing or deprived of their parental rights, and if guardianship has not been
instituted, if the child has been declared abandoned by a final court judgment, and if
a court has not decided to place the child with a family or an individual in accordance
with the law, parental rights shall be exercised by the County Council, ... through [its
Child Protection] Panel”.

Emergency Ordinance no. 26/1997 was repealed on 1 January 2005,
when new legislation concerning the protection and promotion of children’s
rights (Law no. 272/2004) came into force.

62. Order no. 726/2002, concerning the criteria on the basis of which
the categories of disability for adults were established, described people with
“severe intellectual disability” as follows:

“... they have reduced psychomotor development and few or no language skills; they
can learn to talk; they can become familiar with the alphabet and basic counting. They
may be capable of carrying out simple tasks under strict supervision. They can adapt
to living in the community in care homes or in their families, as long as they do not
have another disability which necessitates special care.”

63. Law no. 519/2002 on the special protection and employment
of people with disabilities listed the social rights to which people with
disabilities were entitled. It was repealed by the Protection of People with
Disabilities Act (Law no. 448/2006), which came into force on 21 December
2006. Article 23 of the Act, as initially in force, provided that people with
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disabilities were protected against negligence and abuse, including by
means of legal assistance services and, if necessary, by being placed under
guardianship. Under Article 25 of the Act as amended in 2008, people with
disabilities are protected against negligence and abuse, and against any dis-
crimination based on their location. People who are entirely or partially
incapable of managing their affairs are afforded legal protection in the form
of full or partial guardianship, as well as legal assistance. Furthermore, if a
person with disabilities does not have any parents or any other person who
might agree to act as his or her guardian, a court may appoint as guardian
the local public authority or private-law entity that provides care for the
person concerned.

III. RELEVANT INTERNATIONAL LAW MATERIAL
A. The issue of locus standi

1. United Nations Convention on the Rights of Persons with Disabilities
(‘the CRPD”), adopted by the United Nations General Assembly on
13 December 2006 (Resolution A/RES/61/106)

64. The CRPD, designed to promote, protect and ensure the full and
equal enjoyment of all human rights and fundamental freedoms by persons
with disabilities and to promote respect for their inherent dignity, was
ratified by Romania on 31 January 2011. It reads in its relevant parts as
follows:

Article 5 — Equality and non-discrimination

“1. States Parties recognize that all persons are equal before and under the law and
are entitled without any discrimination to the equal protection and equal benefit of
the law.

2. States Parties shall prohibit all discrimination on the basis of disability and
guarantee to persons with disabilities equal and effective legal protection against
discrimination on all grounds.

3. In order to promote equality and eliminate discrimination, States Parties shall
take all appropriate steps to ensure that reasonable accommodation is provided.

4. Specific measures which are necessary to accelerate or achieve de facto equality of
ersons with disabilities shall not be considered discrimination under the terms of the
p
present Convention.”

Article 10 — Right to life

“States Parties reaffirm that every human being has the inherent right to life and shall
take all necessary measures to ensure its effective enjoyment by persons with disabilities
on an equal basis with others.”
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Article 12 — Equal recognition before the law

“1. States Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on
an equal basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal capacity.

4. States Parties shall ensure that all measures that relate to the exercise of legal
capacity provide for appropriate and effective safeguards to prevent abuse in accordance
with international human rights law. Such safeguards shall ensure that measures relating
to the exercise of legal capacity respect the rights, will and preferences of the person,
are free of conflict of interest and undue influence, are proportional and tailored to
the person’s circumstances, apply for the shortest time possible and are subject to
regular review by a competent, independent and impartial authority or judicial body.
The safeguards shall be proportional to the degree to which such measures affect the
person’s rights and interests.

»

Article 13 — Access to justice

“1. States Parties shall ensure effective access to justice for persons with disabilities
on an equal basis with others, including through the provision of procedural and
age-appropriate accommodations, in order to facilitate their effective role as direct
and indirect participants, including as witnesses, in all legal proceedings, including at
investigative and other preliminary stages.

2. In order to help to ensure effective access to justice for persons with disabilities,
States Parties shall promote appropriate training for those working in the field of
administration of justice, including police and prison staff.”

2. Relevant Views of the United Nations Human Rights Committee

65. The First Optional Protocol to the International Covenant on Civil
and Dolitical Rights gives the Human Rights Committee (“the HRC”)
competence to examine individual complaints with regard to alleged vio-
lations of the Covenant by States Parties to the Protocol (Articles 1 and 2
of the Optional Protocol). This expressly limits to individuals the right
to submit a communication. Therefore, complaints submitted by NGOs,
associations, political parties or corporations on their own behalf have
generally been declared inadmissible for lack of personal standing (see, for
instance, Disabled and handicapped persons in Italy v. Italy (Communication
No. 163/1984)).

66. In exceptional cases, a third party may submit a communication on
behalf of a victim. A communication submitted by a third party on behalf of
an alleged victim can only be considered if the third party can demonstrate
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its authority to submit the communication. The alleged victim may appoint
a representative to submit the communication on his or her behalf.

67. A communication submitted on behalf of an alleged victim may
also be accepted when it appears that the individual in question is unable
to submit the communication personally (see Rule 96 of the Rules of

Procedure of the HRC):
Rule 96

“With a view to reaching a decision on the admissibility of a communication, the
Committee, or a working group established under rule 95, paragraph 1, of these rules
shall ascertain:

(b) That the individual claims, in a manner sufficiently substantiated, to be a
victim of a violation by that State party of any of the rights set forth in the Covenant.
Normally, the communication should be submitted by the individual personally or by
that individual’s representative; a communication submitted on behalf of an alleged
victim may, however, be accepted when it appears that the individual in question is
unable to submit the communication personally;

»

68. Typical examples of this situation would be when the victim has
allegedly been abducted, has disappeared or there is no other way of knowing
his or her whereabouts, or the victim is imprisoned or in a mental institution.
A third party (normally close relatives) may submit a communication on
behalf of a deceased person (see, for instance, Mr Saimijon and Mrs Malokhar
Bazarov v. Uzbekistan (communication no. 959/2000); Panayote Celal v.
Greece (communication no. 1235/2003); Yuliya Vasilyevna Telitsina v.
Russian Federation (communication no. 888/1999); José Antonio Coronel et
al. v. Colombia (communication no. 778/1997); and Jean Miango Muiyo v.
Zaire (communication no. 194/1985)).

3. The United Nations Special Rapporteur on Disability

69. In her report on the question of monitoring, issued in 2006, the
Special Rapporteur stated:

“2. People with developmental disabilities are particularly vulnerable to human
rights violations. Also, people with disabilities are rarely taken into account, they have
no political voice and are often a sub group of already marginalized social groups,
and therefore, have no power to influence governments. They encounter significant
problems in accessing the judicial system to protect their rights or to seek remedies for
violations; and their access to organizations that may protect their rights is generally
limited. While non-disabled people need independent national and international
bodies to protect their human rights, additional justifications exist for ensuring that
people with disabilities and their rights be given special attention through independent
national and international monitoring mechanisms.”
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4. Relevant case-law of the Inter-American Commission on Human

Rights

70. Article 44 of the American Convention on Human Rights gives the
Inter-American Commission on Human Rights the competence to receive
petitions from any person or group of persons, or any non-governmental
entity legally recognised in one or more member States of the Organization

of American States (OAS). It provides:

“Any person or group of persons, or any nongovernmental entity legally recognized
in one or more member states of the Organization, may lodge petitions with the
Commission containing denunciations or complaints of violation of this Convention
by a State Party.”

Article 23 of the Rules of Procedure of the Inter-American Commission
on Human Rights states that such petitions may be brought on behalf of
third parties. It reads as follows:

“Any person or group of persons or nongovernmental entity legally recognized in one
or more of the Member States of the OAS may submit petitions to the Commission,
on their behalf or on behalf of third persons, concerning alleged violations of a human
right recognized in, as the case may be, the American Declaration of the Rights
and Duties of Man, the American Convention on Human Rights ‘Pact of San José,
Costa Rica' ..., in accordance with their respective provisions, the Statute of the
Commission, and these Rules of Procedure. The petitioner may designate an attorney
or other person to represent him or her before the Commission, either in the petition
itself or in a separate document.”

71. The Inter-American Commission has examined cases brought
by NGOs on behalf of direct victims, including disappeared or deceased
persons. For instance, in the case of Gomes Lund et al. (“Guerrilha do
Araguaia”) v. Brazil (report no. 33/01), the petitioner was the Center for
Justice and International Law, acting in the name of disappeared persons
and their next of kin. Regarding its competence ratione personae, the
Commission acknowledged that the petitioning entity could lodge petitions
on behalf of the direct victims in the case, in accordance with Article 44 of
the American Convention on Human Rights. In Teodoro Cabrera Garcia
and Rodolfo Montiel Flores v. Mexico (report no. 11/04), the Commission
affirmed its jurisdiction ratione personae to examine claims brought by
different organisations and individuals alleging that two other individuals
had been illegally detained and tortured, and imprisoned following an unfair
trial. In Arely José Escher et al. v. Brazil (report no. 18/06), the Commission
affirmed its jurisdiction ratione personae to examine a petition brought by
two associations (the National Popular Lawyers’ Network and the Center
for Global Justice) alleging violations of the rights to due legal process, to
respect for personal honour and dignity, and to recourse to the courts, to
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the detriment of members of two cooperatives associated with the Landless
Workers' Movement, through the illegal tapping and monitoring of their
telephone lines.

72. Cases initially brought by NGOs may subsequently be submitted by
the Commission to the Inter-American Court of Human Rights, after the
adoption of the Commission’s report on the merits (see, for instance, Case
of the “Las Dos Erres” Massacre v. Guatemala (preliminary objection, merits,
reparations and costs), judgment of 24 November 2009, Series C no. 211
brought by the Office of Human Rights of the Archdiocese of Guatemala
and the Center for Justice and International Law; see also Arely José Escher
et al., cited above).

5. European Union Agency for Fundamental Rights (FRA) report:
Access to justice in Europe: an overview of challenges and
opportunities

73. 'The report issued by the FRA in March 2011 emphasises that the
ability to seck effective protection of the rights of vulnerable people at the
domestic level is often hindered, inter alia, by legal costs and a narrow
construction of legal standing (see pages 37-54 of the report).

B. Relevant reports concerning the conditions at the PMH

1. European Committee for the Prevention of Torture and Inhuman
and Degrading Treatment or Punishment (CPT) reports on Romania

74. The CPT has documented the situation at the PMH during three
visits: in 1995, 1999 and 2004.

75. In 1995 the living conditions at the PMH were considered to be so
deplorable that the CPT decided to make use of Article 8 § 5 of the European
Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, which enables it in exceptional circumstances to
make certain observations to the Government concerned during the visit
itself. In particular, the CPT noted that in a period of seven months in
1995 sixty-one patients had died, of whom twenty-five had been “severely
malnourished” (see paragraph 177 of the 1995 report). The CPT decided
to ask the Romanian Government to take urgent measures to ensure that
“basic living conditions” existed at the PMH.

Other areas of concern identified by the CPT on this occasion were the
practice of secluding patients in isolation rooms as a form of punishment,
and the lack of safeguards in relation to involuntary admission.

76. In 1999 the CPT returned to the PMH. The most serious deficiencies
found on this occasion related to the fact that the number of staff — both
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specialised and auxiliary — had been reduced from the 1995 levels, and to
the lack of progress in relation to involuntary admission.

77. InJune 2004 the CPT visited the PMH for the third time, this time
in response to reports concerning an increase in the number of patients
who had died. At the time of the visit, the hospital, with a capacity of
500 beds, accommodated 472 patients, of whom 246 had been placed there
on the basis of Article 114 of the Romanian Criminal Code (compulsory
admission ordered by a criminal court).

The CPT noted in its report that eighty-one patients had died in
2003 and twenty-eight in the first five months of 2004. The increase in
the number of deaths had occurred despite the transfer from the hospital
in 2002 of patients suffering from active tuberculosis. The main causes of
death were cardiac arrest, myocardial infarction and bronchopneumonia.

The average age of the patients who had died was 56, with sixteen
being under 40. The CPT stated that “such premature deaths could not
be explained exclusively on the basis of the symptoms of the patients at
the time of their hospitalisation” (see paragraph 13 of the 2004 report).
The CPT also noted that some of these patients “were apparently not given
sufficient care” (see paragraph 14 of the report).

The CPT noted with concern “the paucity of human and material re-
sources” available to the hospital (see paragraph 16 of the report). It singled
out serious deficiencies in the quality and quantity of food provided to the
patients and the lack of heating in the hospital.

In view of the deficiencies found at the PMH, the CPT made the
following statement in paragraph 20 of the report:

“... we cannot rule out the possibility that the combined impact of difficult living
conditions — in particular the shortages of food and heating — resulted in the progressive
deterioration of the general state of health of some of the weakest patients, and that
the paucity of medical supplies available could not prevent their death in most cases.

In the opinion of the CPT, the situation found at the Poiana Mare Hospital is
very concerning and warrants taking strong measures aimed at improving the living
conditions and also the care provided to patients. Following the third visit of the CPT
to the Poiana Mare Hospital in less than ten years, it is high time the authorities finally
grasped the real extent of the situation prevailing in the establishment.”

Finally, in relation to involuntary admission through civil proceedings,
the CPT noted that the recently enacted Mental Health Act 2002 had not
been implemented comprehensively, as it had encountered patients who
had been admitted involuntarily in breach of the safeguards included in the
law (see paragraph 32 of the report).



ECHR — CASE OF CENTRE FOR LEGAL RESOURCES ON BEHALF 147
OF VALENTIN CAMPEANU v. ROMANIA

2. The United Nations Special Rapporteur on the Right to Health

78. On 2 March 2004 the Special Rapporteur on the Right to Health,
together with the United Nations Special Rapporteur on the Right to
Food and the United Nations Special Rapporteur on Torture, wrote to
the Romanian Government, expressing concern about alarming reports
received with regard to the living conditions at the PMH and asking for
clarification on the matter. The response from the Government was as
follows (see summary by the Special Rapporteur on the Right to Health in
UN Doc. E/CN.4/2005/51/Add.1):

“54. Byletter dated 8 March 2004, the Government responded to the communication
sent by the Special Rapporteur regarding the situation of the Poiana Mare Psychiatric
Hospital. The Government confirmed that the Romanian authorities fully understood
and shared the concerns about the hospital. Ensuring the protection of handicapped
persons remained a governmental priority and the Ministry of Health would start
inquiries into all similar medical institutions in order to make sure Poiana Mare was an
isolated case. Regarding Poiana Mare, immediate measures had been taken to improve
the living conditions of the patients and these steps would continue until the hospital
was completely rehabilitated. On 25 February 2004, the Minister of Health conducted
an enquiry into Poiana Mare. There were deficiencies with the heating and water
systems, food preparation, waste disposal, living and sanitary conditions, and medical
assistance. Most of the problems connected with medical assistance were caused by the
insufficiency of resources and bad management. The Government confirmed that the
following measures were required: clarification by forensic specialists of the cause of
death of those patients whose death was unrelated to pre-existing disease or advanced
age; implementing the hospital’s plan of 2004; hiring supplementary specialized
health professionals; reorganizing the working schedule of physicians to include
night shifts; ensuring specialized medical assistance on a regular basis; and allocating
supplementary funding to improve living conditions. The Government also confirmed
that the Secretary of State of the Ministry of Health, as well as the Secretary of State
of the National Authority for Handicapped Persons, had been discharged following
the irregularities found at the Poiana Mare Psychiatric Hospital, and that the Director
of the Hospital had been replaced by an interim director until a competitive selection
for the vacant position was finalized. The Government confirmed that the hospital
would be carefully monitored by representatives of the Ministry of Health throughout
2004 and that representatives of the local administration would be directly involved
in improving the situation at the hospital. Finally, the Government confirmed that the
Ministry of Health would start very soon an independent investigation of all other
similar units, and would take all necessary measures to prevent any such unfortunate
situations from ever happening again.”

During his official visit to Romania in August 2004, the Special Rap-
porteur on the Right to Health inspected several mental health facilities,
including the PMH. The report (UN Doc. E/CN.4/2005/51.Add.4) fol-
lowing the visit of the Special Rapporteur, issued on 21 February 2005,
reads as follows, in so far as relevant:
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“61. Nonetheless, during his mission the Special Rapporteur formed the view that,
despite the legal and policy commitments of the Government, the enjoyment of the
right to mental health care remains more of an aspiration rather than a reality for many
people with mental disabilities in Romania.

Poiana Mare Psychiatric Hospital

63. During his mission, the Special Rapporteur had the opportunity to visit [the
PMH] and to discuss developments which had taken place since February 2004 and
the appointment of a new director of the hospital. The director informed the Special
Rapporteur that funding (5.7 billion lei) had been received from the Government to
make improvements. Food allocations had been increased, the heating system had
been repaired, and wards and other buildings at the hospital were being refurbished.
While the Special Rapporteur welcomes these improvements and commends all those
responsible, he urges the Government to ensure that it provides adequate resources to
support the implementation of these changes on a sustainable basis. The Government
should also support other needed measures including: making appropriate medication
available, providing adequate rehabilitation for patients, ensuring that patients are able
to access effective complaint mechanisms, and the provision of human rights training
for hospital staff. The Special Rapporteur understands that criminal investigations into
the deaths are still ongoing. He will continue to closely monitor all developments at
PMH. The Special Rapporteur takes this opportunity to acknowledge the important
role that the media and NGOs have played in relation to Poiana Mare.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLES 2, 3 AND 13 OF THE
CONVENTION

79. The CLR, acting on behalf of Mr Cimpeanu, complained that he
had been unlawfully deprived of his life as a result of the combined actions
and failures to act by a number of State agencies, in contravention of their
legal obligation to provide him with care and treatment. In addition, the
authorities had failed to put in place an effective mechanism to safeguard the
rights of people with disabilities placed in long-stay institutions, including
by initiating investigations into suspicious deaths.

Furthermore, the CLR complained that serious flaws in Mr Cimpeanu’s
care and treatment at the CMSC and the PMH, the living conditions at the
PMH, and the general attitude of the authorities and individuals involved in
his care and treatment over the last months of his life, together or separately
amounted to inhuman and degrading treatment. In addition, the official
investigation into those allegations of ill-treatment had not complied with
the State’s procedural obligation under Article 3.
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Under Article 13 taken in conjunction with Articles 2 and 3, the CLR
submitted that no effective remedy existed in the Romanian domestic legal
system in respect of suspicious deaths and/or ill-treatment in psychiatric
hospitals.

The relevant parts of Articles 2, 3 and 13 of the Convention read as follows:

Article 2
“1. Everyone’s right to life shall be protected by law. ...”

Article 3
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”
Article 13
“Everyone whose rights and freedoms as set forth in [the] Convention are violated

shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

A. Admissibility

80. The Government contended that the CLR did not have locus standi
to lodge the present application on behalf of the late Valentin CAmpeanu;
the case was therefore inadmissible as incompatible ratione personae with the
provisions of Article 34 of the Convention, which reads as follows:

“The Court may receive applications from any person, non-governmental
organisation or group of individuals claiming to be the victim of a violation by one of
the High Contracting Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any way the effective
exercise of this right.”

1. The parties submissions

a. The Government

81. The Government argued that the conditions required by Article 34
for an application to the Court were not met in the present case; on the
one hand, the CLR did not have victim status and on the other hand, the
association had not shown that it was the valid representative of the direct
victim.

Being aware of the dynamic and evolving interpretation of the Con-
vention by the Court in its case-law, the Government nevertheless pointed
to the fact that while judicial interpretation was permissible, any sort of
legislating by the judiciary, by adding to the text of the Convention, was not
acceptable; therefore, Article 34 should still be construed as meaning that
the subjects of the individual petition could only be individuals, NGOs or
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groups of individuals claiming to be victims, or representatives of alleged
victims.

82. The Government disputed that the CLR could be regarded either as
a direct victim, or as an indirect or potential victim.

Firstly, in the present case the CLR had not submitted that its own rights
had been violated, and therefore it could not be regarded as a direct victim
(the Government cited Conka and the Human Rights League v. Belgium
(dec.), no. 51564/99, 13 March 2001).

Secondly, according to the Court’s case-law, an indirect or potential
victim had to demonstrate, with sufficient evidence, either the existence of
a risk of a violation, or the effect that a violation of a third party’s rights had
had on him or her, as a consequence of a pre-existing close link, whether
natural (for example, in the case of a family member) or legal (for example,
as a result of custody arrangements). The Government therefore submitted
that the mere fact that Mr Campeanu’s vulnerable personal circumstances
had come to the attention of the CLR, which had then decided to bring
his case before the domestic courts, was not sufficient to transform the
CLR into an indirect victim; in the absence of any strong link between
the direct victim and the CLR, or of any decision entrusting the CLR with
the task of representing or caring for Mr Campeanu, the CLR could not
claim to be a victim, either directly or indirectly, and this notwithstanding
Mr Campeanu’s undisputed vulnerability, or the fact that he was an orphan
and had had no legal guardian appointed (the Government referred, by way
of contrast, to Becker v. Denmark, no. 7011/75, Commission decision of
3 October 1975, Decisions and Reports (DR) 4, p. 215).

83. Furthermore, in the lack of any evidence of any form of author-
isation, the CLR could not claim to be the direct victim’s representative either
(the Government cited Skjoldager v. Sweden, no. 22504/93, Commission
decision of 17 May 1995).

The Government argued that the CLR’s involvement in the domestic
proceedings concerning the death of Mr Campeanu did not imply an
acknowledgment by the national authorities of its locus standi to act on
behalf of the direct victim. The CLR’s standing before the domestic courts
was that of a person whose interests had been harmed by the prosecutor’s
decision, and not that of a representative of the injured party. In that
respect, the domestic law, as interpreted by the Romanian High Court of
Cassation and Justice in its decision of 15 June 2006 (see paragraph 44
above), amounted to an acknowledgment of an actio popularis in domestic
proceedings.

84. The Government argued that the present case before the Court
should be dismissed as an actio popularis, observing that such cases were
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accepted by the Court solely in the context of Article 33 of the Convention
in relation to the power of States to supervise one another. While noting
that other international bodies did not expressly preclude an actio popularis
(citing Article 44 of the American Convention on Human Rights),
the Government maintained that each mechanism had its own limits,
shortcomings and advantages, the model adopted being exclusively the
result of negotiations between the Contracting Parties.

85. The Government further maintained that the Romanian authorities
had addressed the specific recommendations of the CPT, with the result
that a 2013 United Nations Universal Periodic Review had acknowledged
positive developments concerning the situation of persons with disabilities
in Romania. Further improvements had also been made concerning the
domestic legislation on guardianship and protection of persons with dis-
abilities.

Moreover, in so far as several of the Court’s judgments had already
addressed the issue of the rights of vulnerable patients placed in large-
scale institutions (the Government cited C.B. v. Romania, no. 21207/03,
20 April 2010, and Stanev v. Bulgaria [GC], no. 36760/06, ECHR 2012),
the Government argued that no particular reason relating to respect for
human rights as defined in the Convention required that the examination
of the application be pursued.

b. The CLR

86. The CLR submitted that the exceptional circumstances of this
application required an examination on the merits; the Court could make
such an assessment either by accepting that the CLR was an indirect victim,
or by considering that the CLR was acting as Mr Cimpeanu’s representative.

87. In view of the Court’s principle of flexible interpretation of its
admissibility criteria when this was required by the interests of human rights
and by the need to ensure practical and effective access to proceedings before
it, the CLR submitted that its Jocus stand;i to act on behalf of Mr Cimpeanu
should be accepted by the Court. In such a decision, regard should be had to
the exceptional circumstances of the case, to the fact that it was impossible
for Mr Cimpeanu to have access to justice, either directly or through a
representative, to the fact that the domestic courts had acknowledged the
CLR’s standing to act on his behalf and, last but not least, to the CLR’s
long-standing expertise in acting on behalf of people with disabilities.

The CLR further mentioned that the Court had adapted its rules in
order to enable access to its proceedings for victims who found it excessively
difficult, or even impossible, to comply with certain admissibility criteria,
owing to factors outside their control but linked to the violations complained
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of: evidentiary difficulties for victims of secret surveillance measures,
or vulnerability due to such factors as age, gender or disability (citing,
for instance, S.2, D.P and A.T. v. the United Kingdom, no. 23715/94,
Commission decision of 20 May 1996, unreported; Storck v. Germany,
no. 61603/00, ECHR 2005-V; and Ocalan v. Turkey [GC], no. 46221/99,
ECHR 2005-1V).

The Court had also departed from the “victim status” rule on the basis
of the “interests of human rights”, holding that its judgments served not
only to decide the cases brought before it, but more generally, “to elucidate,
safeguard and develop the rules instituted by the Convention, thereby
contributing to the observance by the States of the engagements undertaken
by them as Contracting Parties” (the CLR referred to Karner v. Austria,
no. 40016/98, § 26, ECHR 2003-IX).

The CLR further submitted that the State had certain duties under
Article 2, for instance, irrespective of the existence of next of kin or their
willingness to pursue proceedings on the applicant’s behalf; furthermore,
to make the supervision of States’ compliance with their obligations under
Article 2 conditional on the existence of next of kin would entail the risk of
disregarding the requirements of Article 19 of the Convention.

88. The CLR referred to the international practice of the Inter-American
Commission on Human Rights and the African Commission on Human and
Peoples’ Rights, which in exceptional circumstances allowed cases lodged by
others on behalf of alleged victims if the victims were unable to submit the
communication by themselves. NGOs were among the most active human
rights defenders in such situations; furthermore, their standing to take cases
to court on behalf of or in support of such victims was commonly accepted
in many Council of Europe member States (according to a 2011 report
by the European Union’s Fundamental Rights Agency entitled “Access to
Justice in Europe: an overview of challenges and opportunities”).

89. Turning to the particularities of the present case, the CLR underlined
that a significant factor in the assessment of the locus standi issue was that
its monitors had established brief visual contact with Mr Campeanu during
their visit to the PMH and witnessed his plight; consequently, the CLR had
taken immediate action and applied to various authorities, urging them to
provide solutions to his critical situation. In this context, the association’s
long-standing expertise in defending the human rights of people with dis-
abilities played an essential role.

Pointing out that at domestic level its locus standi was acknowledged,
the CLR contended that the Court frequently took into account domestic
procedural rules on representation in order to decide who had locus standi to
lodge applications on behalf of people with disabilities (it cited Glass v. the
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United Kingdom, no. 61827/00, ECHR 2004-II). Moreover, the Court had
found violations in cases when domestic authorities had applied procedural
rules in an inflexible manner that restricted access to justice for people
with disabilities (for example, X and Y v. the Netherlands, 26 March 1985,
Series A no. 91).

In this context, the CLR argued that the initiatives it had taken before
the domestic authorities essentially differentiated it from the applicant
NGO in the recent case of Nencheva and Others v. Bulgaria (no. 48609/06,
18 June 2013), concerning the death of fifteen children and young people
with disabilities in a social care home. In that case, while observing in
general that exceptional measures could be required to ensure that people
who could not defend themselves had access to representation, the Court
had noted that the Association for European Integration and Human
Rights had not previously pursued the case at domestic level. The Court had
therefore dismissed the application as incompatible ratione personae with
the provisions of the Convention in respect of the NGO in question (ibid.,
§93).

90. Referring to the comments by the Council of Europe Commissioner
for Human Rights highlighting the difficulties that people with disabilities
had in securing access to justice, and also to concerns expressed by the United
Nations Special Rapporteur on Torture that practices of abuse against people
with disabilities secluded in State institutions often “remained invisible”,
the CLR submitted that the “interests of human rights” would require an
assessment of the present case on the merits.

The CLR further indicated a few criteria that it considered useful
for the determination of locus standi in cases similar to the present one:
the vulnerability of the victim, entailing a potential absolute inability
to complain; practical or natural obstacles preventing the victim from
exhausting domestic remedies, such as deprivation of liberty or inability
to contact a lawyer or next of kin; the nature of the violation, especially in
the case of Article 2, where the direct victim was ipso facto not in a position
to provide a written form of authority to third parties; the lack of adequate
alternative institutional mechanisms ensuring effective representation for
the victim; the nature of the link between the third party claiming locus
standi and the direct victim; favourable domestic rules on locus standi; and
whether the allegations raised serious issues of general importance.

91. In the light of the above-mentioned criteria and in so far as it had
acted on behalf of the direct victim, Mr Campeanu — both prior to his death,
by launching an appeal for his transfer from the PMH, and immediately
afterwards and throughout the next four years, by seeking accountability for
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his death before the domestic courts — the CLR asserted that it had the right
to bring his case before the Court.

The CLR concluded that not acknowledging its standing to act on
behalf of Mr Campeanu would amount to letting the Government take
advantage of his unfortunate circumstances in order to escape the Court’s
scrutiny, thus blocking access to the Court for the most vulnerable members
of society.

c. Relevant submissions by the third parties

i. The Council of Europe Commissioner for Human Rights

92. The Council of Europe Commissioner for Human Rights, whose
intervention before the Court was limited to the admissibility of the present
application, submitted that access to justice for people with disabilities was
highly problematic, especially in view of inadequate legal incapacitation
procedures and restrictive rules on legal standing. Consequently, the fre-
quent abuses committed against people with disabilities were often not
reported to the authorities and were ignored, and an atmosphere of im-
punity surrounded these violations. In order to prevent and put an end
to such abuses, NGOs played an important role, including by facilitating
vulnerable people’s access to justice. Against that backdrop, allowing NGOs
to lodge applications with the Court on behalf of people with disabilities
would be fully in line with the principle of effectiveness underlying the
Convention, and also with the trends existing at domestic level in many
European countries and the case-law of other international courts, such as
the Inter-American Court of Human Rights, which granted locus standi to
NGO:s acting on behalf of alleged victims, even when the victims had not
appointed these organisations as their representatives (for instance, in the
case of Yatama v. Nicaragua (preliminary objections, merits, reparations and
costs), judgment of 23 June 2005, Series C No. 127).

In the Commissioner’s view, a strict approach to locus standi requirements
concerning people with disabilities (in this case, intellectual) would have the
undesired effect of depriving this vulnerable group of any opportunity to
seek and obtain redress for breaches of their human rights, thus running
counter to the fundamental aims of the Convention.

93. The Commissioner also submitted that in exceptional circumstances,
to be defined by the Court, NGOs should be able to lodge applications with
the Court on behalf of identified victims who had been directly affected
by the alleged violation. Such exceptional circumstances could concern
extremely vulnerable victims, for example persons detained in psychiatric
and social care institutions, with no family and no alternative means of
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representation, whose applications, made on their behalf by a person or
organisation with which a sufficient connection was established, gave rise to
important questions of general interest.

Such an approach would be in line with the European trend towards
expanding legal standing and recognising the invaluable contribution
made by NGOs in the field of human rights for people with disabilities; at
the same time, it would also be in line with the Court’s relevant case-law,
which had evolved considerably in recent years, not least as a result of the
intervention of NGOs.

ii. The Bulgarian Helsinki Committee

94. The Bulgarian Helsinki Committee contended that, based on its
extensive experience as a human rights NGO, institutionalised people with
disabilities were devoid of the protection of the criminal law, unlessan NGO
acted on their behalf using legal remedies in addition to public advocacy,
and even in such circumstances, the practical results remained insufficient
in that there remained a lack of basic access to the courts for such victims,
who at present were often denied justice on procedural grounds. As a result,
crime against institutionalised individuals with mental disabilities was
shielded from the enforcement of laws designed to ensure its prevention,
punishment and redress.

iii. The Mental Disability Advocacy Center

95. The Mental Disability Advocacy Center submitted that the factual
or legal inability of individuals with intellectual disabilities to have access
to justice, an issue already examined by the Court in several of its cases
(for instance, Stanev, cited above), could ultimately lead to impunity
for violations of their rights. In situations where vulnerable victims were
deprived of their legal capacity and/or detained in State institutions, States
could “avoid” any responsibility for protecting their lives by not providing
them with any assistance in legal matters, including in relation to the
protection of their human rights. The case-law of the Canadian Supreme
Court, the Irish Supreme Court and the High Court of England and
Wales granting legal standing to NGOs in situations where no one else was
able to bring an issue of public interest before the courts was cited. The
above-mentioned courts’ decisions on the issue of the locus standi of NGOs
had mainly been based on an assessment of whether the case concerned a
serious matter, whether the claimant had a genuine interest in bringing the
case, the claimant’s expertise in the area involved in the matter and whether
there was any other reasonable and effective means of bringing the issue
before the courts.
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2. The Court’s assessment

a. The Court’s approach in previous cases

i. Direct victims

96. In order to be able to lodge an application in accordance with
Article 34, an individual must be able to show that he or she was “directly
affected” by the measure complained of (see Burden v. the United King-
dom [GC], no. 13378/05, § 33, ECHR 2008, and /han v. Turkey [GC],
no. 22277/93, § 52, ECHR 2000-VII). This is indispensable for putting
the protection mechanism of the Convention into motion, although this
criterion is not to be applied in a rigid, mechanical and inflexible way
throughout the proceedings (see Karner, cited above, § 25, and Fairfield
and Others v. the United Kingdom (dec.), no. 24790/04, ECHR 2005-VI).

Moreover, in accordance with the Court’s practice and with Article 34
of the Convention, applications can only be lodged by, or in the name
of, individuals who are alive (see Varnava and Others v. Turkey [GC],
nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90,
16071/90, 16072/90 and 16073/90, § 111, ECHR 2009). Thus, in a num-
ber of cases where the direct victim has died prior to the submission of the
application, the Court has not accepted that the direct victim, even when
represented, had standing as an applicant for the purposes of Article 34
of the Convention (see Aizgpurua Ortiz and Others v. Spain, no. 42430/05,
§ 30, 2 February 2010; Dvordcek and Dvordckovd v. Slovakia, no. 30754/04,
§ 41, 28 July 2009; and Kaya and Polat v. Turkey (dec.), nos. 2794/05 and
40345/05, 21 October 2008).

ii. Indirect victims

97. Cases of the above-mentioned type have been distinguished from
cases in which an applicant’s heirs were permitted to pursue an application
which had already been lodged. An authority on this question is Fairfield and
Others (cited above), where a daughter lodged an application after her father’s
death, alleging a violation of his rights to freedom of thought, religion and
speech (Articles 9 and 10 of the Convention). While the domestic courts
granted Ms Fairfield leave to pursue the appeal after her father’s death, the
Court did not accept the daughter’s victim status and distinguished this
case from the situation in Dalban v. Romania ((GC], no. 28114/95, ECHR
1999-VI), where the application had been brought by the applicant himself,
whose widow had pursued it only after his subsequent death.

In this regard, the Court has differentiated between applications where
the direct victim has died after the application was lodged with the Court
and those where he or she had already died beforehand.
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Where the applicant has died affer the application was lodged, the
Court has accepted that the next of kin or heir may in principle pursue
the application, provided that he or she has suflicient interest in the case
(see, for instance, the widow and children in Raimondo v. Italy, 22 February
1994, § 2, Series A no. 281-A, and Stojkovic v. the former Yugoslav Republic
of Macedonia, no. 14818/02, § 25, 8 November 2007; the parents in
X v. France, 31 March 1992, § 26, Series A no. 234-C; the nephew and
potential heir in Malhous v. the Czech Republic (dec.) [GC], no. 33071/96,
ECHR 2000-XII; or the unmarried or de facto partner in Velikova v. Bulgaria
(dec.), no. 41488/98, ECHR 1999-V; and contrast the universal legatee not
related to the deceased in 7hévenon v. France (dec.), no. 2476/02, ECHR
2006-111; the niece in Léger v. France (striking out) [GC], no. 19324/02,
§ 50, 30 March 2009; and the daughter of one of the original applicants in
a case concerning non-transferable rights under Articles 3 and 8 where no
general interest was at stake, in M.P and Others v. Bulgaria, no. 22457/08,
§§ 96-100, 15 November 2011).

98. However, the situation varies where the direct victim dies before the
application is lodged with the Court. In such cases the Court has, with
reference to an autonomous interpretation of the concept of “victim”, been
prepared to recognise the standing of a relative either when the complaints
raised an issue of general interest pertaining to “respect for human rights”
(Article 37 § 1 in fine of the Convention) and the applicants as heirs
had a legitimate interest in pursuing the application, or on the basis of
the direct effect on the applicant’s own rights (see Micallef v. Malta [GC],
no. 17056/06, §§ 44-51, ECHR 2009, and Marie-Louise Loyen and Bruneel
v. France, no. 55929/00, §§ 21-31, 5 July 2005). The latter cases, it may
be noted, were brought before the Court following or in connection with
domestic proceedings in which the direct victim himself or herself had
participated while alive.

Thus, the Court has recognised the standing of the victim’s next of
kin to submit an application where the victim has died or disappeared in
circumstances allegedly engaging the responsibility of the State (see Cakzcz v.
Turkey [GC], no. 23657/94, § 92, ECHR 1999-1V, and Bazorkina v. Russia
(dec.), no. 69481/01, 15 September 2005).

99. In Varnava and Others (cited above) the applicants lodged the
applications both in their own name and on behalf of their disappeared
relatives. The Court did not consider it necessary to rule on whether the
missing men should or should not be granted the status of applicants
since, in any event, the close relatives of the missing men were entitled to
raise complaints concerning their disappearance (ibid., § 112). The Court
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examined the case on the basis that the relatives of the missing persons were
the applicants for the purposes of Article 34 of the Convention.

100. In cases where the alleged violation of the Convention was not
closely linked to disappearances or deaths giving rise to issues under Article 2,
the Court’s approach has been more restrictive, as in the case of Sanles Sanles
v. Spain ((dec.), no. 48335/99, ECHR 2000-XI), which concerned the
prohibition of assisted suicide. The Court held that the rights claimed by
the applicant under Articles 2, 3, 5, 8, 9 and 14 of the Convention belonged
to the category of non-transferable rights, and therefore concluded that the
applicant, who was the deceased’s sister-in-law and legal heir, could not
claim to be the victim of a violation on behalf of her late brother-in-law. The
same conclusion has been reached in respect of complaints under Articles 9
and 10 brought by the alleged victim’s daughter (see Fairfield and Others,
cited above).

In other cases concerning complaints under Articles 5, 6 or 8 the Court
has granted victim status to close relatives, allowing them to submit an
application where they have shown a moral interest in having the late victim
exonerated of any finding of guilt (see Nolkenbockhoff v. Germany, 25 August
1987, § 33, Series A no. 123, and Gridinar v. Moldova, no. 7170/02, §§ 95
and 97-98, 8 April 2008) or in protecting their own reputation and that of
their family (see Brudnicka and Others v. Poland, no. 54723/00, §§ 27-31,
ECHR 2005-11; Armoniené v. Lithuania, no. 36919/02, § 29, 25 November
2008; and Polanco Torres and Movilla Polanco v. Spain, no. 34147/006,
§§ 31-33, 21 September 2010), or where they have shown a material interest
on the basis of the direct effect on their pecuniary rights (see Ressegatti v.
Switzerland, no. 17671/02, §§ 23-25, 13 July 2006; and Marie-Louise Loyen
and Bruneel, §§ 29-30; Nolkenbockhoff, S 33; Gridinar, § 97; and Micallef,
§ 48, all cited above). The existence of a general interest which necessitated
proceeding with the consideration of the complaints has also been taken
into consideration (see Marie-Louise Loyen and Bruneel, § 29; Ressegatti,
§ 26; Micallef, S§ 46 and 50, all cited above; and Bi¢ and Others v. Turkey,
no. 55955/00, §§ 22-23, 2 February 2000).

The applicant’s participation in the domestic proceedings has been
found to be only one of several relevant criteria (see Nolkenbockhoff, § 33;
Micallef, §S 48-49; Polanco Torres and Movilla Polanco, § 31; and Gridinar,
§§ 98-99, all cited above; and Kaburov v. Bulgaria (dec.), no. 9035/06,
§§ 52-53, 19 June 2012).

iii. Potential victims and actio popularis

101. Article 34 of the Convention does not allow complaints in abstracto
alleging a violation of the Convention. The Convention does not provide
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for the institution of an actio popularis (see Klass and Others v. Germany,
6 September 1978, § 33, Series A no. 28; The Georgian Labour Party v.
Georgia (dec.), no. 9103/04, 22 May 2007; and Burden, cited above, § 33),
meaning that applicants may not complain against a provision of domestic
law, a domestic practice or public acts simply because they appear to
contravene the Convention.

In order for applicants to be able to claim to be a victim, they must
produce reasonable and convincing evidence of the likelihood that a
violation affecting them personally will occur; mere suspicion or conjecture is
insufficient in this respect (see Zauira and 18 Others v. France, no. 28204/95,
Commission decision of 4 December 1995, DR 83-B, p. 112 at p. 131, and
Monnat v. Switzerland, no. 73604/01, §§ 31-32, ECHR 2006-X).

iv. Representation

102. According to the Court’s well-established case-law (see paragraph 96
above), applications can be lodged with it only by living persons or on their
behalf.

Where applicants choose to be represented under Rule 36 § 1 of the
Rules of Court, rather than lodging the application themselves, Rule 45 § 3
requires them to produce a written authority to act, duly signed. It is
essential for representatives to demonstrate that they have received specific
and explicit instructions from the alleged victim, within the meaning of
Article 34, on whose behalf they purport to act before the Court (see Post
v. the Netherlands (dec.), no. 21727/08, 20 January 2009; as regards the
validity of an authority to act, see Aliev v. Georgia, no. 522/04, §S 44-49,
13 January 2009).

103. However, the Convention institutions have held that special
considerations may arise in the case of victims of alleged breaches of
Articles 2, 3 and 8 at the hands of the national authorities.

Applications lodged by individuals on behalf of the victim(s), even
though no valid form of authority was presented, have thus been declared
admissible. Particular consideration has been shown with regard to the
victims vulnerability on account of their age, sex or disability, which
rendered them unable to lodge a complaint on the matter with the Court,
due regard also being paid to the connection between the person lodging
the application and the victim (see, mutatis mutandis, Ilhan, cited above,
§ 55, where the complaints were brought by the applicant on behalf of
his brother, who had been ill-treated; Y.F v. Turkey, no. 24209/94, § 29,
ECHR 2003-IX, where a husband complained that his wife had been
compelled to undergo a gynaecological examination; and S.2, D.PR and
A.T v. the United Kingdom, cited above, where a complaint was brought by
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a solicitor on behalf of children he had represented in domestic proceedings,
in which he had been appointed by the guardian ad litem).

By contrast, in Nencheva and Others (cited above, § 93) the Court did not
accept the victim status of the applicant association acting on behalf of the
direct victims, noting that it had not pursued the case before the domestic
courts and also that the facts complained of did not have any impact on its
activities, since the association was able to continue working in pursuance of
its goals. The Court, while recognising the standing of the relatives of some
of the victims, nevertheless left open the question of the representation of
victims who were unable to act on their own behalf before it, accepting that
exceptional circumstances might require exceptional measures.

b. Whether the CLR had standing in the present case

104. This case concerns a highly vulnerable person with no next of kin,
Mr Campeanu, a young Roma man with severe mental disabilities who was
infected with HIV, who spent his entire life in the care of the State authorities
and who died in hospital, allegedly as a result of neglect. Following his death,
and without having had any significant contact with him while he was alive
(see paragraph 23 above) or having received any authority or instructions
from him or any other competent person, the applicant association (the
CLR) is now seeking to bring before the Court a complaint concerning,
amongst other things, the circumstances of his death.

105. In the Court’s view the present case does not fall easily into any
of the categories covered by the above case-law and thus raises a difficult
question of interpretation of the Convention relating to the standing of
the CLR. In addressing this question the Court will take into account the
fact that the Convention must be interpreted as guaranteeing rights which
are practical and effective as opposed to theoretical and illusory (see Artico
v. Italy, 13 May 1980, § 33, Series A no. 37, and the authorities cited
therein). It must also bear in mind that the Court’s judgments “serve not
only to decide those cases brought before the Court but, more generally,
to elucidate, safeguard and develop the rules instituted by the Convention,
thereby contributing to the observance by the States of the engagements
undertaken by them as Contracting Parties” (see freland v. the United
Kingdom, 18 January 1978, § 154, Series A no. 25, and Konstantin Markin
v. Russia [GC], no. 30078/06, § 89, ECHR 2012). At the same time and,
as reflected in the above case-law concerning victim status and the notion
of “standing”, the Court must ensure that the conditions of admissibility
governing access to it are interpreted in a consistent manner.
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106. The Court considers it indisputable that Mr Campeanu was the
direct victim, within the meaning of Article 34 of the Convention, of the
circumstances which ultimately led to his death and which are at the heart
of the principal grievance brought before the Court in the present case,
namely the complaint lodged under Article 2 of the Convention.

107. On the other hand, the Court cannot find sufficiently relevant
grounds for regarding the CLR as an indirect victim within the meaning of
its case-law. Crucially, the CLR has not demonstrated a sufficiently “close
link” with the direct victim; nor has it argued that it has a “personal interest”
in pursuing the complaints before the Court, regard being had to the
definition of these concepts in the Court’s case-law (see paragraphs 97-100
above).

108. While alive, Mr Cimpeanu did not initiate any proceedings before
the domestic courts to complain about his medical and legal situation.
Although he was considered formally to be a person with full legal capacity,
it appears clear that in practice he was treated as a person who did not have
such capacity (see paragraphs 14 and 16 above). In any event, in view of his
state of extreme vulnerability, the Court considers that he was not capable of
initiating any such proceedings by himself, without proper legal support and
advice. He was thus in a wholly different and less favourable position than
that dealt with by the Court in previous cases. These concerned persons who
had legal capacity, or at least were not prevented from bringing proceedings
during their lifetime (see paragraphs 98 and 100 above), and on whose
behalf applications were lodged after their death.

109. Following the death of Mr Cimpeanu, the CLR brought various
sets of domestic proceedings aimed at elucidating the circumstances leading
up to and surrounding his death. Finally, once the investigations had
concluded that there had been no criminal wrongdoing in connection with
Mr Cimpeanu’s death, the CLR lodged the present application with the
Court.

110. The Courtattaches considerable significance to the fact that neither
the CLR’s capacity to act for Mr Campeanu nor their representations on his
behalf before the domestic medical and judicial authorities were questioned
or challenged in any way (see paragraphs 23, 27-28, 33, 37-38 and 40-41
above); such initiatives, which would normally be the responsibility of
a guardian or representative, were thus taken by the CLR without any
objections from the appropriate authorities, who acquiesced in these
procedures and dealt with all the applications submitted to them.

111. The Court also notes, as mentioned above, that at the time of his
death Mr Campeanu had no known next of kin, and that when he reached
the age of majority no competent person or guardian had been appointed
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by the State to take care of his interests, whether legal or otherwise, despite
the statutory requirement to do so. At domestic level the CLR became
involved as a representative only shortly before his death — at a time when
he was manifestly incapable of expressing any wishes or views regarding
his own needs and interests, let alone on whether to pursue any remedies.
Owing to the failure of the authorities to appoint a legal guardian or other
representative, no form of representation was or had been made available
for his protection or to make representations on his behalf to the hospital
authorities, the national courts and to the Court (see, mutatis mutandsis,
P, C. and S. v. the United Kingdom (dec.), no. 56547/00, 11 December 2001,
and B. v. Romania (no. 2), no. 1285/03, §S 96-97, 19 February 2013). It
is also significant that the main complaint under the Convention concerns
grievances under Article 2 (“Right to life”), which Mr Campeanu, although
the direct victim, evidently could not pursue by reason of his death.

112. Against the above background, the Court is satisfied that in the
exceptional circumstances of this case and bearing in mind the serious nature
of the allegations, it should be open to the CLR to act as a representative of
Mr Campeanu, notwithstanding the fact that it had no power of attorney
to act on his behalf and that he died before the application was lodged
under the Convention. To find otherwise would amount to preventing such
serious allegations of a violation of the Convention from being examined
at an international level, with the risk that the respondent State might
escape accountability under the Convention as a result of its own failure to
appoint a legal representative to act on his behalf as it was required to do
under national law (see paragraphs 59-60 above; see also, mutatis mutandis,
P, C. and S. v. the United Kingdom, cited above; and The Arges College of
Legal Advisers v. Romania, no. 2162/05, § 26, 8 March 2011). Allowing
the respondent State to escape accountability in this manner would not
be consistent with the general spirit of the Convention, nor with the High
Contracting Parties’ obligation under Article 34 of the Convention not to
hinder in any way the effective exercise of the right to bring an application
before the Court.

113. Granting standing to the CLR to act as the representative of
Mr Cimpeanu is an approach consonant with that applying to the right
to judicial review under Article 5 § 4 of the Convention in the case of
“persons of unsound mind” (Article 5 § 1 (e)). In this context it may be
reiterated that it is essential that the person concerned should have access
to a court and the opportunity to be heard either in person or, where
necessary, through some form of representation, failing which he will not
have been afforded “the fundamental guarantees of procedure applied in
matters of deprivation of liberty” (see De Wilde, Ooms and Versyp v. Belgium,
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18 June 1971, § 76, Series A no. 12). Mental illness may entail restricting
or modifying the manner of exercise of such a right (sece Golder v. the
United Kingdom, 21 February 1975, § 39, Series A no. 18), but it cannot
justify impairing the very essence of the right. Indeed, special procedural
safeguards may prove called for in order to protect the interests of persons
who, on account of their mental disabilities, are not fully capable of acting
for themselves (see Winterwerp v. the Netherlands, 24 October 1979, § 60,
Series A no. 33). A hindrance in fact can contravene the Convention just
like a legal impediment (see Golder, cited above, § 26).

114. Accordingly, the Court dismisses the Governments objection
concerning the lack of locus standi of the CLR, in view of the latter’s standing
as de facto representative of Mr Cimpeanu.

The Court further notes that the complaints under this heading are
not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the
Convention or inadmissible on any other grounds. They must therefore be
declared admissible.

B. Merits
1. Submissions to the Court

a. The CLR

115. The CLR submitted that as a result of their inappropriate decisions
concerning Mr Cimpeanu’s transfer to institutions lacking the requisite
skills and facilities to deal with his condition, followed by inappropriate
medical actions or omissions, the authorities had contributed, directly or
indirectly, to his untimely death.

The CLR emphasised that although the medical examinations under-
gone by Mr Cimpeanu during the months prior to his admission to the
CMSC and subsequently the PMH had attested to his “generally good
state” without any major health problems, his health had deteriorated
sharply in the two weeks before his death, at a time when he had been
under the authorities’ supervision. In accordance with the extensive case-
law of the Court under Article 2, as relevant to the present case, the State
was required to give an explanation as to the medical care provided and the
cause of Mr Campeanu’s death (the CLR cited, among other authorities,
Kats and Others v. Ukraine, no. 29971/04, § 104, 18 December 2008;
Dodov v. Bulgaria, no. 59548/00, § 81, 17 January 2008; Aleksanyan v.
Russia, no. 46468/06, § 147, 22 December 2008; Khudobin v. Russia,
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no. 59696/00, § 84, 26 October 2006; and Z.H. v. Hungary, no. 28973/11,
§§ 31-32, 8 November 2012).

This obligation had not been fulfilled by the Government, who on the
one hand had failed to submit important medical documents concerning
Mr Campeanu, and on the other hand had submitted before the Court a
duplicate medical record covering the patient’s stay at the PMH, in which
important information had been altered. While the original medical record
— as presented at various stages in the domestic proceedings — had not
referred to any antiretroviral medication being provided to Mr Campeanu,
the new document, written in different handwriting, included references to
antiretroviral medication, thus suggesting that such medication had been
given to the patient. As the Government had relied on the new document
to dispute before the Court the CLR’s submissions concerning the lack of
antiretroviral treatment (see paragraph 122 below), the CLR submitted
that the document had in all likelihood been produced after the event, to
support the Government’s arguments before the Court.

116. The CLR further submitted that several documents produced in
the case, especially in connection with the CPT’s on-site visits, proved that
the authorities had definitely been aware of the substandard living conditions
and provision of care and treatment at the PMH, both prior to 2004 and
even around the relevant time (see paragraphs 47, 74 and 78 above).

117. The failure to provide adequate care and treatment to
Mr Campeanu was highlighted by the very poorly kept medical records and
the improperly recorded successive transfers of the patient between different
hospital units. Such omissions were significant, since it was obvious that
the patient’s state of health had deteriorated during the relevant period and
thus emergency treatment had been required. Also, as mentioned above,
while the patient’s antiretroviral medication had been discontinued during
his short stay at the CMSC, it was very plausible that during his stay at the
PMH Mr Cimpeanu had not received any antiretroviral medication either.
At the same time, although a series of medical tests had been required, they
had never been carried out. The official investigation had failed to elucidate
such crucial aspects of the case, notwithstanding that there might have been
more plausible explanations for the patient’s alleged psychotic behaviour,
such as septicaemia or his enforced segregation in a separate room.

In view of the above, the CLR submitted that the substantive obligations
under Article 2 had clearly not been fulfilled by the respondent State.

118. The CLR further maintained that the living conditions at the
PMH and the patient’s placement in a segregated room amounted to a
separate violation of Article 3.
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Solid evidence in the file, including documents issued by Romanian
authorities, such as the Government, the prosecutor’s office attached to
the High Court, the National Forensic Institute or the staff of the PMH
itself, highlighted the substandard conditions at the PMH at the relevant
time, especially concerning the lack of food, lack of heating and presence of
infectious diseases.

It was undisputed that Mr Cimpeanu had been placed alone in a
separate room; the CLR monitors had noted at the time of their visit to the
PMH that the patient was not dressed properly, the room was cold and the
staff refused to provide him with any support in meeting his basic personal
needs. Whilst the Government alleged that this measure had been taken
without any intention to discriminate against the patient, they had failed to
provide any valid justification for it. The assertion that the room in question
was the only space available was contradicted by numerous reports showing
that the hospital had not been operating at full capacity at the time.

119. The CLR contended that the official investigation conducted in
the case had not complied with the requirements of the Convention, for the
following reasons: its scope was too narrow, focusing only on two doctors,
one from the CMSC and the other from the PMH, while ignoring other
staff or other agencies involved; only the immediate cause of death and the
period immediately before it had been analysed; and the authorities had
failed to collect essential evidence in good time or to elucidate disputed
facts, including the cause of death in the case. The failure to carry out an
autopsy immediately after the patient’s death and failures in the provision
of medical care were shortcomings emphasised in the first-instance court’s
decision, which had, however, been overturned by the appellate court.

The CLR submitted in conclusion that the investigation had fallen short
of the requirements set out in Articles 2 and 3 of the Convention in that it
had failed to establish the facts, identify the cause of death and punish the
perpetrators.

120. The CLR argued that in the case of people with disabilities who
were confined in State institutions, Article 13 required States to take posi-
tive steps to ensure that these people had access to justice, including by
creating an independent monitoring mechanism able to receive complaints
on such matters, investigate abuse, impose sanctions or refer the case to the
appropriate authority.

121. The CLR submitted that in several previous cases against Romania,
the Court had found a violation on account of the lack of adequate remedies
concerning people with disabilities complaining under Articles 3 or 5 of the
Convention (it cited Filip v. Romania, no. 41124/02, § 49, 14 December
2006; C.B. v. Romania, cited above, §§ 65-67; Parascineti v. Romania,
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no. 32060/05, §S 34-38, 13 March 2012; and B. v. Romania, cited above,
§97).

The same conclusions emerged from the consistent documentation
issued by international NGOs such as Human Rights Watch or Mental
Disability Rights International, and the CLR itself had also reported on
the lack of safeguards against ill-treatment and the fact that residents of
psychiatric institutions were largely unaware of their rights, while staff were
not trained in handling allegations of abuse.

The CLR further contended that to its knowledge, despite highly
credible allegations concerning suspicious deaths in psychiatric institutions,
there had never been any final decision declaring a staff member criminally
or civilly liable for misconduct in relation to such deaths. In the case of the
129 deaths reported at the PMH during the period from 2002 to 2004,
criminal investigations had not resulted in any finding of wrongdoing, the
decisions not to bring charges having been subsequently upheld by the
courts.

In conclusion, the Romanian legal system lacked effective remedies
within the meaning of Article 13 in relation to people with mental
disabilities in general, but more particularly in relation to Mr Campeanu’s
rights as protected by Articles 2 and 3.

b. The Government

122. The Government contended that since HIV was a very serious
progressive disease, the fact that Mr Campeanu had died from it was not in
itself proof that his death had been caused by shortcomings in the medical
system.

Furthermore, no evidence had been adduced to show that the authorities
had failed to provide Mr Cimpeanu with antiretroviral treatment; on the
contrary, the Government submitted a copy of the patient’s medical records
at the PMH, confirming that he had received the required antiretroviral
treatment while at the hospital.

The conclusion of the Disciplinary Board of the Medical Association
also confirmed the adequacy of the treatment given to Mr Cimpeanu (see
paragraph 35 above). Article 2 under its substantive head was therefore not
applicable to the case.

123. Under Article 3, the Government submitted that both at the
CMSC and at the PMH, the general conditions (hygiene, nutrition, heating
and also human resources) had been adequate and in accordance with the
standards existing at the material time.

The medical care received by Mr Campeanu had been appropriate to his
state of health; he had been admitted to the CMSC while in a “generally
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good state” and transferred to the PMH once the “violent outbursts” had
begun. The patient had been placed alone in a room at the PMH, not with
the intention of isolating him, but because that had been the only spare
room. In spite of his treatment through intravenous feeding, the patient had
died on 20 February 2004 of cardiorespiratory insufficiency.

In this context, the Government argued that given the short period
of time which Mr Cimpeanu had spent at the PMH, Article 3 was not
applicable in relation to the material conditions at the hospital.

124. The Government contended that the criminal complaints lodged
by the CLR in connection with the circumstances of Mr Campeanu’s death
had been thoroughly considered by the domestic authorities — courts,
commissions or investigative bodies — which had all given detailed and
compelling reasons for their rulings. Therefore, the State’s liability under
Articles 2 or 3 could not be engaged.

125. Concerning Article 13, the Government submitted that as this
complaint related to the other complaints brought by the CLR, no separate
examination was necessary; in any event, the complaints under this Article
were ill-founded.

In the alternative, the Government maintained that the domestic
legislation provided effective remedies within the meaning of Article 13 for
the complaints raised in the application.

The Government indicated the Romanian Ombudsman as one of the
available remedies. According to the statistical information available on the
Ombudsman’s website, the Ombudsman had been involved in several cases
concerning alleged human rights infringements between 2003 and 2011.

Referring to two domestic judgments provided as evidence at the Court’s
request, the Government asserted that when dealing with cases involving
people with mental disabilities, the Romanian courts acted very seriously
and regularly gave judgments on the merits.

126. On a more specific level, in relation to Article 2, the Government
submitted that the situation at the PMH had significantly improved,
following complaints relating to the living and medical conditions at the
hospital. In that respect a complaint appeared to constitute an effective
remedy, in terms of the Convention standards.

Referring to Article 3, the Government argued that the CLR could also
have brought an action seeking compensation for medical malpractice.

For the above-mentioned reasons, the Government submitted that
Mr Campeanu had, either in person or through representation, had various
effective remedies for each of the complaints raised in the application; the
complaint under Article 13 was therefore inadmissible.
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c. Third-party interveners

i. The Mental Disability Advocacy Center
127. The Mental Disability Advocacy Center (“the MDAC”) argued

that cases of life-threatening conditions in institutions housing children with
mental disabilities or HIV had been documented throughout Europe, with
reports suggesting that sick children tended not to be admitted to hospital,
regardless of the seriousness of their condition, and that they were left to
die in those institutions. In its 2009 Human Rights Report on Romania,
the US Department of State had drawn attention to the continuing poor
conditions at the PMH, referring to overcrowding, shortage of staff and
medication, poor hygiene, and the widespread use of sedation and restraint.

Referring to international case-law on the right to life (for example, the
judgments of the Inter-American Court of Human Rights in 7he “Street
Children” (Villagrdan-Morales et al.) v. Guatemala (merits), judgment of
19 November 1999, Series C No. 63, concerning five children who lived on
the streets, and Veldsquez Rodriguez v. Honduras, judgment of 29 July 1988,
Series C No. 4), the MDAC submitted that the State’s obligation to protect
life included providing necessary medical treatment, taking any necessary
preventive measures and implementing mechanisms capable of monitoring,
investigating and prosecuting those responsible; at the same time, victims
should be afforded an effective or practical opportunity to seek protection
of their right to life. Failure by the State to provide extremely vulnerable
persons with such an opportunity while alive should not ultimately lead to
the State’s impunity after their death.

ii. The Euroregional Center for Public Initiatives

128. The Euroregional Center for Public Initiatives (“the ECPI”)
submitted that Romania had one of the largest groups of people living with
HIV in central and eastern Europe, mainly because between 1986 and 1991
some 10,000 children institutionalised in public hospitals and orphanages
had been exposed to the risks of HIV transmission through multiple use of
needles and microtransfusions with unscreened blood. In December 2004
there had been 7,088 cases of AIDS and 4,462 cases of HIV infections
registered among children. Out of these, 3,482 children had died of AIDS
by the end of 2004.

The ECPI alleged that the high incidence of HIV infection among
children was due to the treatment to which they had been subjected in
orphanages and hospitals, in view of the fact that children with disabilities
were considered “beyond recovery” and “unproductive” and because the
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personnel lacked the qualifications and interest to provide them with
appropriate medical care.

The ECPI referred to the fact thatin 2003 the United Nations Committee
on the Rights of the Child had expressed its concern that antiretroviral
treatment was accessible to only a limited number of people in Romania
and its continuous provision was usually interrupted owing to lack of funds.
Moreover, even at the end of 2009, stocks of antiretroviral medication had
been scarce because of a lack of financial resources from the National Health
Insurance Fund and the mismanagement of the national HIV programme.

The ECPI further submitted that when people living with HIV lived
in closed institutions or hospitals for an extended period, their access to
antiretroviral medication was heavily reliant on the steps taken by the
institution to obtain supplies from the infectious-diseases doctor with
whom the patient was registered. Commonly, HIV-infected patients usually
lacked the information they needed in order to assert their lawful rights in
accessing medical services.

In 2009 the United Nations Committee on the Rights of the Child had
expressed concern that children affected by HIV often experienced barriers
in accessing health services.

Concerning the particular case of people living with HIV who also suffered
from mental health problems, the ECPI alleged that psychiatric hospitals
sometimes refused to treat HIV-positive children and young people for fear
of infection. Reference was made to a Human Rights Watch document of
2007 reporting on such situations (“Life Doesnt Wait. Romania’s Failure to
Protect and Support Children and Youth Living with HIV”).

iii. Human Rights Watch

129. Human Rights Watch made reference in its written submissions
to the conclusions of the United Nations Committee on Economic, Social
and Cultural Rights, to the effect that health facilities and services must be
accessible to all, especially the most vulnerable population, and that failure
by governments to provide such services included the lack of a national
health policy designed to ensure the right to health for everyone, bad
management in the allocation of available public resources, and failure to
reduce infant and maternal mortality rates.

2. The Courts assessment
a. Article 2 of the Convention
i. General principles

130. The first sentence of Article 2 § 1 enjoins the State not only to
refrain from the intentional and unlawful taking of life, but also to take
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appropriate steps to safeguard the lives of those within its jurisdiction (see
L.C.B. v. the United Kingdom, 9 June 1998, § 36, Reports of Judgments and
Decisions 1998-111).

The positive obligations under Article 2 must be construed as applying
in the context of any activity, whether public or not, in which the right
to life may be at stake. This is the case, for example, in the health-care
sector as regards the acts or omissions of health professionals (see Dodov,
cited above, §§ 70, 79-83 and 87, and Vo v. France [GC], no. 53924/00,
§§ 89-90, ECHR 2004-VIII, with further references), States being required
to make regulations compelling hospitals, whether public or private, to
adopt appropriate measures for the protection of their patients’ lives (see
Calvelli and Ciglio v. Italy [GC], no. 32967/96, § 49, ECHR 2002-I).
This applies especially where patients’ capacity to look after themselves is
limited (see Dodov, cited above, § 81); in respect of the management of
dangerous activities (see Oneryildiz v. Turkey [GC], no. 48939/99, § 71,
ECHR 2004-XII); in connection with school authorities, which have an
obligation to protect the health and well-being of pupils, in particular
young children who are especially vulnerable and are under their exclusive
control (see Ilbeyi Kemaloglu and Meriye Kemaloglu v. Turkey, no. 19986/006,
§ 35, 10 April 2012); or, similarly, regarding the medical care and assistance
given to young children institutionalised in State facilities (see Nencheva and
Otbers, cited above, §§ 105-16).

Such positive obligations arise where it is known, or ought to have been
known to the authorities in view of the circumstances, that the victim was at
real and immediate risk from the criminal acts of a third party (see Nencheva
and Others, cited above, § 108) and, if so, that they failed to take measures
within the scope of their powers which, judged reasonably, might have
been expected to avoid that risk (see A. and Others v. Turkey, no. 30015/96,
§S 44-45, 27 July 2004).

131. In the light of the importance of the protection afforded by
Article 2, the Court must subject deprivations of life to the most careful
scrutiny, taking into consideration not only the actions of State agents
but also all the surrounding circumstances. Persons in custody are in a
vulnerable position and the authorities are under a duty to protect them.
Where the authorities decide to place and maintain in detention a person
with disabilities, they should demonstrate special care in guaranteeing such
conditions as correspond to any special needs resulting from his disability
(see Jasinskis v. Latvia, no. 45744/08, §59, 21 December 2010, with
further references). More broadly, the Court has held that States have an
obligation to take particular measures to provide effective protection of
vulnerable persons from ill-treatment of which the authorities had or ought
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to have had knowledge (see Z and Others v. the United Kingdom [GC],
no. 29392/95, § 73, ECHR 2001-V). Consequently, where an individual is
taken into custody in good health but later dies, it is incumbent on the State
to provide a satisfactory and convincing explanation of the events leading
to his death (see Carabulea v. Romania, no. 45661/99, § 108, 13 July 2010)
and to produce evidence casting doubt on the veracity of the victim’s allega-
tions, particularly if those allegations are backed up by medical reports
(see Selmouni v. France [GC], no. 25803/94, § 87, ECHR 1999-V, and
Abdiilsamet Yaman v. Turkey, no. 32446/96, § 43, 2 November 2004).

In assessing evidence, the Court adopts the standard of proof “beyond
reasonable doubt”. However, such proof may follow from the coexistence of
sufficiently strong, clear and concordant inferences or of similar unrebutted
presumptions of fact (see Orhan v. Turkey, no. 25656/94, § 264, 18 June
2002, and Ireland v. the United Kingdom, cited above, § 161).

132. The State’s duty to safeguard the right to life must be considered
to involve not only the taking of reasonable measures to ensure the safety
of individuals in public places but also, in the event of serious injury or
death, having in place an effective independent judicial system securing
the availability of legal means capable of promptly establishing the facts,
holding accountable those at fault and providing appropriate redress to the
victim (see Dodov, cited above, § 83).

This obligation does not necessarily require the provision of a
criminal-law remedy in every case. Where negligence has been shown, for
example, the obligation may for instance also be satisfied if the legal system
affords victims a remedy in the civil courts, either alone or in conjunction
with a remedy in the criminal courts. However, Article 2 of the Convention
will not be satisfied if the protection afforded by domestic law exists only in
theory: above all, it must also operate effectively in practice (see Calvelli and
Ciglio, cited above, § 53).

133. On the other hand, the national courts should not permit
life-endangering offences to go unpunished. This is essential for maintaining
public confidence and ensuring adherence to the rule of law and for
preventing any appearance of tolerance of or collusion in unlawful acts
(see, mutatis mutandis, Nikolova and Velichkova v. Bulgaria, no. 7888/03,
§ 57, 20 December 2007). The Court’s task therefore consists in reviewing
whether and to what extent the courts, in reaching their conclusion, have
carried out the careful scrutiny required by Article 2 of the Convention,
so as to maintain the deterrent effect of the judicial system in place and
ensure that violations of the right to life are examined and redressed (see

Oneryz/dzz, cited above, § 96).
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ii. Application of these principles in the present case

a. Substantive head

134. Referring to the background to the case, the Court notes at the
outset that Mr Campeanu lived his whole life in the hands of the domestic
authorities: he grew up in an orphanage after being abandoned at birth, and
he was later transferred to the Placement Centre, then to the CMSC and
finally to the PMH, where on 20 February 2004 he met his untimely death.

135. Throughout these stages no guardian, whether permanent or
temporary, was appointed after Mr Cimpeanu turned eighteen; the
presumption therefore was that he had full legal capacity, in spite of his
severe mental disability.

If that was indeed so, the Court notes that the manner in which the
medical authorities handled Mr Cimpeanu’s case ran counter to the
requirements of the Mental Health Act in the case of patients with full legal
capacity: no consent was obtained for the patient’s successive transfers from
one medical unit to another, after he had turned eighteen; no consent was
given for his admission to the PMH, a psychiatric institution; the patient
was neither informed nor consulted regarding the medical care that was
given to him, nor was he informed of the possibility for him to challenge any
of the above-mentioned measures. The authorities’ justification was that the
patient “would not cooperate”, or that “it was not possible to communicate
with him” (see paragraphs 14 and 16 above).

In this context, the Court reiterates that in the case of B. v. Romania (cited
above, §§ 93-98) it highlighted serious shortcomings in the manner in
which the provisions of the Mental Health Act were implemented by the
authorities with respect to vulnerable patients who were left without any
legal assistance or protection when admitted to psychiatric institutions in
Romania.

136. Moreover, the Court observes that the decisions of the domestic
authorities to transfer Mr Campeanu and to place him firstly in the CMSC
and later in the PMH were mainly based on what establishment would be
willing to accommodate the patient, rather than on where he would be able to
receive appropriate medical care and support (see paragraphs 12-13 above).
In this connection, the Court cannot ignore the fact that Mr Campeanu
was first placed in the CMSC, a unit not equipped to handle patients with
mental health problems, and was ultimately admitted to the PMH, despite
the fact that that hospital had previously refused to admit him on the ground
that it lacked the necessary facilities to treat HIV (see paragraph 11 above).

137. The Court therefore considers that Mr CAmpeanu’s transfers from
one unit to another took place without any proper diagnosis and aftercare and
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in complete disregard of his actual state of health and his most basic medical
needs. Of particular note is the authorities’ negligence in omitting to ensure
the appropriate implementation of the patient’s course of antiretroviral
treatment, firstly by not providing him with the medication during his first
few days in the CMSC, and subsequently by failing altogether to provide
him with the medication while in the PMH (see paragraphs 14 and 115
above).

In reaching these conclusions, the Court relies on the CLR’s submissions,
supported by the medical documents produced before the domestic courts
and the conclusions of the expert called to give an opinion on the therapeutic
approach applied in Mr Cimpeanu’s case (see paragraphs 33, 38 and 45
above), as well as on the information provided by the ECPI concerning
the general conditions in which antiretroviral treatment was provided to
HIV-infected children (see paragraph 128 above), making the CLR’s asser-
tions plausible. In view of these elements, the Court considers that the
Government’s allegations to the contrary are unconvincing in so far as they
are not corroborated by any other evidence proving them beyond reasonable
doubt.

138. Furthermore, the facts of the case indicate that, faced with a
sudden change in the behaviour of the patient, who became hyperaggressive
and agitated, the medical authorities decided to transfer him to a psychiatric
institution, namely the PMH, where he was placed in a department that had
no psychiatrists on its staff (see paragraph 21 above). As mentioned above,
the PMH lacked the appropriate facilities to treat HIV-infected patients at
the time; moreover, while at the PMH, the patient was never examined by
an infectious-diseases specialist.

The only treatment provided to Mr Cimpeanu included sedatives
and vitamins, and no meaningful medical investigation was conducted to
establish the causes of the patient’s mental state (see paragraphs 16 and 22
above). In fact, no relevant medical documents recording Mr Campeanu’s
clinical condition while at the CMSC and the PMH were produced
by the authorities. The information concerning the possible causes of
Mr Campeanu’s death was likewise lacking in detail: the death certificate
mentioned HIV and intellectual disability as important factors leading to
his death which allegedly justified the authorities’ decision not to carry out
the compulsory autopsy on the body (see paragraphs 24-25 above).

139. The Court refers to the conclusions of the medical report issued
by the expert instructed by the CLR, describing the “very poor and
substandard” medical records relating to Mr Campeanu’s state of health (see
paragraph 45 above). According to this report, the medical supervision in
both establishments was “scant”, while the medical authorities, confronted
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with the patient’s deteriorating state of health, had taken measures that
could at best be described as palliative. The expert further mentioned that
several potential causes of death, including pneumocystis pneumonia (which
was also mentioned in the autopsy report), had never been investigated or
diagnosed, let alone treated, either at the CMSC or at the PMH (ibid.). The
report concluded that Mr Cimpeanu’s death at the PMH had been caused
by “gross medical negligence” (see paragraph 46 above).

140. The Court reiterates in this context that in assessing the evidence
adduced before it, particular attention should be paid to Mr Campeanu’s
vulnerable state (see paragraph 7 above) and the fact that for the duration
of his whole life he was in the hands of the authorities, which are therefore
under an obligation to account for his treatment and to give plausible
explanations concerning such treatment (see paragraph 131 above).

The Court notes, firstly, that the CLR’s submissions describing the
events leading to Mr Cimpeanu’s death are strongly supported by the
existence of serious shortcomings in the medical authorities” decisions. Such
shortcomings were described in the reasoning of the Chief Prosecutor in the
decision of 23 August 2005 (see paragraph 33 above); in the first-instance
court’s decision of 3 October 2007, in which it decided to send the case back
for further investigation (see paragraph 38 above); and in the conclusions of
the medical report submitted by the CLR in the case.

Secondly, the Government have failed to produce sufficient evidence
casting doubt on the veracity of the allegations made on behalf of the victim.
While acknowledging that HIV may be a very serious progressive disease,
the Court cannot ignore the clear and concordant inferences indicating
serious flaws in the decision-making process concerning the provision of
appropriate medication and care to Mr Cimpeanu (see paragraphs 137-38
above). The Government have also failed to fill in the gaps relating to the
lack of relevant medical documents describing Mr Cimpeanu’s situation
prior to his death, and the lack of pertinent explanations as to the real cause
of his death.

141. Moreover, placing Mr Campeanu’s individual situation in the
general context, the Court notes that at the relevant time, several dozen
deaths (eighty-one in 2003 and twenty-eight at the beginning of 2004)
had already been reported at the PMH; as mentioned in the CPT report
of 2004, serious deficiencies were found at the relevant time in respect of
the food given to the patients, and in respect of the insufficient heating
and generally difficult living conditions, which had led to a gradual
deterioration in the health of patients, especially those who were the most
vulnerable (see paragraph 77 above). The appalling conditions at the PMH

had been reported by several other international bodies, as described above
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(see paragraph 78); the domestic authorities were therefore fully aware of
the very difficult situation in the hospital.

Despite the Government’s assertions that the living conditions at the
PMH were adequate (see paragraph 123 above), the Court notes that at the
relevant time, the domestic authorities had acknowledged before the various
international bodies the deficiencies at the PMH regarding the heating and
water systems, the living and sanitary conditions and the medical assistance
provided (see paragraph 78 above).

142. The Court observes that in Nencheva and Others (cited above) the
Bulgarian State was found to be in breach of its obligations under Article 2
for not having taken sufhiciently prompt action to ensure effective and
sufficient protection of the lives of young people in a social care home. The
Court took into consideration the fact that the children’s death was not
a sudden event, in so far as the authorities had already been aware of the
appalling living conditions in the social care home and of the increase in the
mortality rate in the months prior to the relevant time (ibid., §§ 121-23).

143. The Court finds that, similarly, in the present case the domestic
authorities’ response to the generally difficult situation at the PMH at the
relevant time was inadequate, seeing that the authorities were fully aware
of the fact that the lack of heating and appropriate food, and the shortage
of medical staff and medical resources, including medication, had led to an
increase in the number of deaths during the winter of 2003.

The Court considers that in these circumstances, it is all the more evident
that by deciding to place Mr Campeanu in the PMH, notwithstanding
his already heightened state of vulnerability, the domestic authorities un-
reasonably put his life in danger. The continuous failure of the medical
staff to provide Mr Campeanu with appropriate care and treatment was yet
another decisive factor leading to his untimely death.

144. The foregoing considerations are suflicient to enable the Court
to conclude that the domestic authorities have failed to comply with the
substantive requirements of Article 2 of the Convention, by not providing
the requisite standard of protection for Mr Campeanu’s life.

B. Procedural head

145. The Court further considers that the authorities failed not only
to meet Mr Campeanu’s most basic medical needs while he was alive, but
also to elucidate the circumstances surrounding his death, including the
identification of those responsible.

146. The Court notes that several procedural irregularities were singled
out in various reports by the domestic authorities at the time, among them
the failure to carry out an autopsy immediately after Mr CAmpeanu’s death,
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in breach of the domestic legal provisions, and the lack of an effective
investigation concerning the therapeutic approach applied in his case (see
paragraphs 33, 38 and 40 above).

Moreover, serious procedural shortcomings were highlighted in the
Calafat District Court’s judgment, including the failure to collect essential
medical evidence and to provide an explanation for the contradictory state-
ments by the medical staff (see paragraph 38 above). However, as that
judgment was not upheld by the County Court, the shortcomings noted
have never been addressed, let alone remedied. In its brief reasoning, the
County Court relied mainly on the decision of the Medical Association
and the forensic report, which ruled out any medical negligence in the
case while concluding that the patient had been provided with appropriate
medical treatment.

The Court finds these conclusions to be strikingly terse, in view of the
acknowledged scarcity of medical information documenting the treatment
provided to Mr Campeanu (see paragraph 45 above) and in view of the
objective situation of the PMH as regards the human and medical resources
available to it (see paragraphs 77-78 above).

The Court further takes note of the CLR’s assertion that in the case of
the 129 deaths at the PMH reported between 2002 and 2004 the criminal
investigations were all terminated without anyone being identified or held
civilly or criminally liable for misconduct.

147. Having regard to all these elements, the Court concludes that the
authorities have failed to subject Mr Campeanu’s case to the careful scrutiny
required by Article 2 of the Convention and thus to carry out an effective
investigation into the circumstances surrounding his death.

There has accordingly also been a violation of Article 2 of the Convention
under its procedural limb.

b. Article 13 taken in conjunction with Article 2
i. General principles

148. Article 13 of the Convention guarantees the availability at the
national level of a remedy to enforce the substance of the Convention rights
and freedoms in whatever form they might happen to be secured in the
domestic legal order.

The effect of Article 13 is thus to require the provision of a domestic
remedy to deal with the substance of an “arguable complaint” under the
Convention and to grant appropriate relief, although Contracting States are
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afforded some discretion as to the manner in which they conform to their
Convention obligations under this provision.

The scope of the obligation under Article 13 varies depending on the
nature of the applicant’s complaint under the Convention. Nevertheless the
remedy required by Article 13 must be “effective” in practice as well as in
law. In particular, its exercise must not be unjustifiably hindered by the acts
or omissions of the authorities of the respondent State (see Paul and Audrey
Edwards v. the United Kingdom, no. 46477/99, §§ 96-97, ECHR 2002-1I).

149. Where a right of such fundamental importance as the right to life
or the prohibition against torture, inhuman and degrading treatment is
at stake, Article 13 requires, in addition to the payment of compensation
where appropriate, a thorough and effective investigation capable of lead-
ing to the identification and punishment of those responsible, including
effective access for the complainant to the investigation procedure. Where
alleged failure by the authorities to protect persons from the acts of others
is concerned, Article 13 may not always require the authorities to assume
responsibility for investigating the allegations. There should, however, be
available to the victim or the victim’s family a mechanism for establishing
any liability of State officials or bodies for acts or omissions involving the
breach of their rights under the Convention (see Z and Others v. the United
Kingdom, cited above, § 109).

In the Court’s opinion, the authority referred to in Article 13 may
not necessarily in all instances be a judicial authority in the strict sense.
Nevertheless, the powers and procedural guarantees an authority possesses
are relevant in determining whether the remedy before it is effective (see Klass
and Others, cited above, § 67). The Court has held that judicial remedies
furnish strong guarantees of independence, access for the victim and

family, and enforceability of awards in compliance with the requirements
of Article 13 (see Z and Others v. the United Kingdom, cited above, § 110).

ii. Application of these principles in the present case

150. Asmentioned above, Article 13 must be interpreted as guaranteeing
an “effective remedy before a national authority” to everyone who claims
that his or her rights and freedoms under the Convention have been
violated. The fundamental requirement of such a remedy is that the victim
has effective access to it.

151. In the present case, the Court has already established that
Mr Céimpeanu’s vulnerability, coupled with the authorities’ failure to
implement the existing legislation and to provide him with appropriate
legal support, were factors that supported the legal basis for its exceptional
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recognition of the locus standi of the CLR (see paragraph 112 above). Had
it not been for the CLR, the case of Mr Campeanu would never have been
brought to the attention of the authorities, whether national or international.

However, the Court notes that the CLR’s initiatives on behalf of
Mr Cimpeanu were of a more sui generis nature, rather than falling within
the existing legal framework relating to the rights of mentally disabled
individuals, in view of the fact that this framework was ill-suited to address
the specific needs of such individuals, notably regarding the practical
possibility for them to have access to any available remedy. Indeed, the Court
has previously found the respondent State to be in breach of Articles 3 or 5
of the Convention on account of the lack of adequate remedies concerning
people with disabilities, including their limited access to any such potential
remedies (see C.B. v. Romania, §S 65-67; Parascineti, §§ 34-38; and B. v.
Romania, § 97, all cited above).

152. On the basis of the evidence adduced in the present case, the
Court has already found that the respondent State was responsible under
Article 2 for failing to protect Mr Campeanu’s life while he was in the care
of the domestic medical authorities and for failing to conduct an effective
investigation into the circumstances leading to his death. The Government
have not referred to any other procedure whereby the liability of the author-
ities could be established in an independent, public and effective manner.

The Court further considers that the examples mentioned by the
Government as indicative of the existence of appropriate remedies under
Article 13 (see paragraph 125 above) are ecither insufficient or lacking in
effectiveness, in view of their limited impact and the lack of procedural
safeguards they afford.

153. In view of the above-mentioned considerations, the Court
considers that the respondent State has failed to provide an appropriate
mechanism capable of affording redress to people with mental disabilities
claiming to be victims under Article 2 of the Convention.

More particularly, the Court finds a violation of Article 13 of the
Convention taken in conjunction with Article 2, on account of the State’s
failure to secure and implement an appropriate legal framework that would
have enabled Mr Cimpeanu’s allegations relating to breaches of his right to
life to have been examined by an independent authority.

c. Article 3, taken alone and in conjunction with Article 13 of the
Convention

154. Having regard to its findings in paragraphs 140 to 147 and its
conclusion in paragraph 153 above, the Court considers that no separate
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issue arises concerning the alleged breaches of Article 3, taken alone
and in conjunction with Article 13 (see, mutatis mutandis, Nikolova and
Velichkova, cited above, § 78, and Timus and Tarus v. the Republic of Moldova,
no. 70077/11, § 58, 15 October 2013).

II. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

155. The CLR further submitted that Mr Cimpeanu had suffered a
breach of his rights protected by Articles 5, 8 and 14 of the Convention.

156. However, having regard to the facts of the case, the submissions of
the parties and its findings under Articles 2 and 13 of the Convention, the
Court considers that it has examined the main legal questions raised in the
present application and that there is no need to give a separate ruling on the
remaining complaints (see, among other authorities, Kamil Uzun v. Turkey,
no. 37410/97, § 64, 10 May 2007; The Arges College of Legal Advisers, cited
above, § 47; Women On Waves and Others v. Portugal, no. 31276/05, § 47,
3 February 2009; Velcea and Mazire v. Romania, no. 64301/01, § 138,
1 December 2009; Villa v. Italy, no. 19675/06, § 55, 20 April 2010; Ahmet
Yildirim v. Turkey, no. 3111/10, § 72, ECHR 2012; and Mehmet Hatip
Dicle v. Turkey, no. 9858/04, § 41, 15 October 2013; see also Varnava and
Others, cited above, §§ 210-11).

III. ARTICLE 46 ... OF THE CONVENTION

A. Article 46 of the Convention

157. 'The relevant parts of Article 46 read as follows:

“1. The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be transmitted to the Committee of
Ministers, which shall supervise its execution.

»

158. The Court reiterates that under Article 46 of the Convention the
Contracting Parties have undertaken to abide by the final judgments of
the Court in any case to which they are parties, execution being supervised
by the Committee of Ministers. It follows, inter alia, that a judgment in
which the Court finds a breach of the Convention or the Protocols thereto
imposes on the respondent State a legal obligation not just to pay those
concerned the sums awarded by way of just satisfaction, but also to choose,
subject to supervision by the Committee of Ministers, the general and/or,
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if appropriate, individual measures to be adopted in its domestic legal order
to put an end to the violation found by the Court and to redress as far as
possible the effects (see Scozzari and Giunta v. Italy [GC], nos. 39221/98
and 41963/98, § 249, ECHR 2000-VIII, and Stanev v. Bulgaria [GC],
no. 36760/06, § 254, ECHR 2012). The Court further notes that it is
primarily for the State concerned to choose, subject to supervision by the
Committee of Ministers, the means to be used in its domestic legal order
to discharge its obligation under Article 46 of the Convention (see Scozzari
and Giunta, cited above, and Brumdrescu v. Romania (just satisfaction)
[GC], no. 28342/95, § 20, ECHR 2001-I).

159. However, with a view to assisting the respondent State to fulfil its
obligations under Article 46, the Court may seek to indicate the type of
individual and/or general measures that might be taken in order to put an
end to the situation it has found to exist (see, among many other authorities,
Viad and Others v. Romania, nos. 40756/06, 41508/07 and 50806/07,
§ 162, 26 November 2013).

160. In the present case the Court observes that owing to the failure
of the authorities to appoint a legal guardian or other representative, no
form of representation was or had been made available for Mr Campeanu’s
protection or to make representations on his behalf to the hospital author-
ities, the national courts or this Court (see paragraph 111 above). In the
exceptional circumstances that prompted it to allow the CLR to act on
behalf of Mr Campeanu (see conclusion in paragraph 112 above) the
Court has also found a violation of Article 13 of the Convention taken
in conjunction with Article 2 on account of the State’s failure to secure
and implement an appropriate legal framework that would have enabled
complaints concerning Mr Cimpeanu’s allegations to have been examined
by an independent authority (see paragraphs 150-53 above; see also para-
graph 154 regarding the complaints under Article 3, taken alone and in
conjunction with Article 13). Thus, the facts and circumstances in respect of
which the Court found a violation of Articles 2 and 13 reveal the existence of
a wider problem calling for it to indicate general measures for the execution
of its judgment.

161. Against this background, the Court recommends that the respond-
ent State envisage the necessary general measures to ensure that mentally
disabled persons in a situation comparable to that of Mr Cimpeanu, are
afforded independent representation, enabling them to have Convention
complaints relating to their health and treatment examined before a court
or other independent body (see, mutatis mutandis, paragraph 113 above and
Stanev, cited above, § 258).
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FOR THESE REASONS, THE COURT

1.

Declares, unanimously, the complaints under Articles 2, 3 and 13 of the
Convention admissible;

. Holds, unanimously, that there has been a violation of Article 2 of the

Convention, in both its substantive and procedural aspects;

. Holds, unanimously, that there has been a violation of Article 13 of the

Convention taken in conjunction with Article 2;

. Holds, by fourteen votes to three, that it is not necessary to examine the

complaint under Article 3, taken alone or in conjunction with Article 13
of the Convention;

. Holds, unanimously, that it is not necessary to examine the admissibility

and merits of the complaints under Articles 5 and 8 of the Convention;

. Holds, by fifteen votes to two, that it is not necessary to examine the

admissibility and merits of the complaints under Article 14 of the
Convention;
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SUMMARY!

Internment in Iraq under Third and Fourth Geneva Conventions

By reason of the coexistence of the safeguards provided by international
humanitarian law and by the Convention in time of armed conflict, the grounds of
permitted deprivation of liberty set out in Article 5 § 1 should be accommodated,
as far as possible, with the taking of prisoners of war and the detention of civilians
who pose a risk to security under the Third and Fourth Geneva Conventions (see
paragraph 104 of the judgment).

Article 1

Jurisdiction of States — Territorial jurisdiction in relation to detention of Iraqi national
by coalition of armed forces in Iraq — Extraterritorial jurisdiction — Physical power and
control criterion — Jurisdiction in active-hostilities phase of international armed conflict

Article 5

Lawfil arrest or detention — Internment in Iraq under Third and Fourth Geneva
Conventions — International armed conflict — Absence of request for derogation
under Article 15 of the Convention — Rules of interpretation under Article 31 § 3 (b)
and (c) of Vienna Convention on the Law of Treaties — Subsequent State practice of
non-derogation — Interrelationship between international humanitarian law and
international human rights law — Grounds of permitted deprivation of liberty under
Article 5 § 1 of the Convention — Lawfulness — Arbitrariness — Procedural safeguards

*

Facts

In March 2003 a coalition of armed forces led by the United States of America
invaded Iraq. After occupying the region of Basrah, the British army started
arresting high-ranking members of the ruling Baath Party and the applicant, a
senior member of the party, went into hiding leaving his brother Tarek behind to
protect the family home in Umm Qasr. On the morning of 23 April 2003 a British
army unit came to the house hoping to arrest the applicant. According to their
records, they found Tarek Hassan in the house armed with an AK-47 machine gun
and arrested him on suspicion of being a combatant or a civilian posing a threat to
security. He was taken later that day to Camp Bucca, a detention facility operated
by the United States. Parts of the camp were also used by the United Kingdom

1. This summary by the Registry does not bind the Court.
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to detain and interrogate detainees. Following interrogation by both US and UK
authorities, Tarek Hassan was deemed to be of no intelligence value and, according
to the records, was released on or around 2 May 2003 at a drop-off point in Umm
Qasr. His body was discovered, bearing marks of torture and execution, some
700 km away in early September 2003.

In 2007 the applicant, the brother of the deceased, brought proceedings in the
English administrative court, but these were dismissed on the ground that Camp
Bucca was a US rather than a UK military establishment.

In his application to the European Court, the applicant alleged that his brother was
arrested and detained by British forces in Iraq and was subsequently found dead in
unexplained circumstances. He complained under Article 5 §§ 1, 2, 3 and 4 of the
Convention that the arrest and detention were arbitrary and unlawful and lacking
in procedural safeguards and under Articles 2, 3 and 5 that the UK authorities
failed to carry out an investigation into the circumstances of the detention, ill-
treatment and death.

Law

1. Articles 2 and 3: There was no evidence to suggest that Tarek Hassan was ill-
treated while in detention such as to give rise to an obligation under Article 3 to carry
out an official investigation. Nor was there any evidence that the UK authorities
were responsible in any way, directly or indirectly, for his death, which had occurred
some four months after his release from Camp Bucca, in a distant part of the country
not controlled by United Kingdom forces. In the absence of any evidence of the
involvement of United Kingdom State agents in the death, or even of any evidence
that the death occurred within territory controlled by the United Kingdom, no
obligation to investigate under Article 2 could arise.

Conclusion: inadmissible (manifestly ill-founded).

2. Article 5 §§ 1, 2, 3 and 4:

a. Jurisdiction — i. Period between capture by British troops and admission to Camp
Bucca: Tarek Hassan was within the physical power and control of the United
Kingdom soldiers and therefore fell within United Kingdom jurisdiction. The
Court rejected the Government’s argument that jurisdiction should not apply in
the active-hostilities phase of an international armed conflict, where the agents
of the Contracting State were operating in territory of which they were not the
occupying power, and where the conduct of the State should instead be subject
to the requirements of international humanitarian law. In the Court’s view, such
a conclusion was inconsistent with its own case-law and with the case-law of the
International Court of Justice holding that international human rights law and
international humanitarian law could apply concurrently.

il. Period after admission to Camp Bucca: The Court did not accept the Government’s
argument that jurisdiction should be excluded for the period following Tarek Hassan’s
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admission to Camp Bucca as it involved a transfer of custody from the United
Kingdom to the United States. Tarek Hassan was admitted to the Camp as a United
Kingdom prisoner. Shortly after his admission, he was taken to a compound entirely
controlled by United Kingdom forces. Under the Memorandum of Arrangement
between the United Kingdom, United States and Australian governments relating
to the transfer of custody of detainees, it was the United Kingdom which had
responsibility for the classification of United Kingdom detainees under the Third
and Fourth Geneva Conventions and for deciding whether they should be released.
While it was true that certain operational aspects relating to Tarek Hassan’s
detention at Camp Bucca were transferred to US forces — escorting him to and from
the compound and guarding him elsewhere in the camp — the United Kingdom
had retained authority and control over all aspects of the detention relevant to the
applicant’s complaints under Article 5.

Tarek Hassan had thus been within the jurisdiction of the United Kingdom from
the moment of his capture on 23 April 2003 until his release, most probably at
Umm Qasr on 2 May 2003.

Conclusion: within the jurisdiction (unanimously).

b. Merits: There were important differences of context and purpose between arrests
carried out during peacetime and the arrest of a combatant in the course of an
armed conflict. Detention under the powers provided for in the Third and Fourth
Geneva Conventions was not congruent with any of the permitted grounds of
deprivation of liberty set out in sub-paragraphs (a) to (f) of Article 5 § 1.

The United Kingdom had not lodged any formal request under Article 15 of
the Convention (derogation in time of emergency) allowing it to derogate from
its obligations under Article 5 in respect of its operations in Iraq. Instead, the
Government had in their submissions requested the Court to disapply the United
Kingdom’s obligations under Article 5 or in some other way interpret them in the
light of the powers of detention available to it under international humanitarian
law.

The starting-point for the Court’s examination was its constant practice of
interpreting the Convention in the light of the 1969 Vienna Convention on the
Law of Treaties, Article 31 § 3 of which made it necessary when interpreting a treaty
to take into account (a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions, (b) any subsequent
practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation and (c) any relevant rules of international law
applicable in the relations between the parties.

As to Article 31 § 3 (a) of the Vienna Convention, there had been no subsequent
agreement between the Contracting States as to the interpretation of Article 5 of
the Convention in situations of international armed conflict. However, as regards
Article 31 § 3 (b), the Court had previously stated that a consistent practice on the
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part of the Contracting States, subsequent to their ratification of the Convention,
could be taken as establishing their agreement not only as regards interpretation but
even to modify the text of the Convention. The practice of the Contracting States
was not to derogate from their obligations under Article 5 in order to detain persons
on the basis of the Third and Fourth Geneva Conventions during international
armed conflicts. That practice was mirrored by State practice in relation to the
International Covenant for the Protection of Civil and Political Rights.

As to the criterion contained in Article 31 § 3 (c), the Court reiterated that the
Convention had to be interpreted in harmony with other rules of international law,
including the rules of international humanitarian law. The Court had to endeavour
to interpret and apply the Convention in a manner which was consistent with the
framework under international law delineated by the International Court of Justice.
Accordingly, the lack of a formal derogation under Article 15 of the Convention
did not prevent the Court from taking account of the context and the provisions
of international humanitarian law when interpreting and applying Article 5 in the
applicant’s case.

Nonetheless, even in situations of international armed conflict, the safeguards under
the Convention continued to apply, albeit interpreted against the background of
the provisions of international humanitarian law. By reason of the coexistence of
the safeguards provided by international humanitarian law and by the Convention
in time of armed conflict, the grounds of permitted deprivation of liberty set out
under sub-paragraphs (a) to (f) should be accommodated, as far as possible, with the
taking of prisoners of war and the detention of civilians who pose a risk to security
under the Third and Fourth Geneva Conventions. The Court was mindful of the
fact that internment in peacetime did not fall within the scheme of deprivation of
liberty governed by Article 5 of the Convention without the exercise of the power
of derogation under Article 15. It could only be in cases of international armed
conflict, where the taking of prisoners of war and the detention of civilians who
pose a threat to security were accepted features of international humanitarian law,
that Article 5 could be interpreted as permitting the exercise of such broad powers.
As with the grounds of permitted detention set out in those sub-paragraphs,
deprivation of liberty pursuant to powers under international humanitarian
law had to be “lawful” to preclude a violation of Article 5 § 1. That meant that
detention had to comply with the rules of international humanitarian law and,
most importantly, that it should be in keeping with the fundamental purpose of
Article 5 § 1, which was to protect the individual from arbitrariness.

As regards procedural safeguards, the Court considered that, in relation to
detention taking place during an international armed conflict, Article 5 §§ 2 and 4
had also to be interpreted in a manner which took into account the context and
the applicable rules of international humanitarian law. Articles 43 and 78 of the
Fourth Geneva Convention provide that internment “shall be subject to periodical
review, if possible every six months, by a competent body”. Whilst it might not
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be practicable, in the course of an international armed conflict, for the legality
of detention to be determined by an independent “court” in the sense generally
required by Article 5 § 4, nonetheless, if the Contracting State is to comply with
its obligations under Article 5 § 4 in this context, the “competent body” should
provide sufficient guarantees of impartiality and fair procedure to protect against
arbitrariness. Moreover, the first review should take place shortly after the person
is taken into detention, with subsequent reviews at frequent intervals, to ensure
that any person who does not fall into one of the categories subject to internment
under international humanitarian law is released without undue delay. Article 5
§ 3, however, had no application in the present case since Tarek Hassan was not
detained in accordance with the provisions of paragraph 1 (c) of Article 5.
Turning to the facts of the applicant’s case, the Court considered that the UK
authorities had had reason to believe that Tarek Hassan, who was found by British
troops armed and on the roof of his brother’s house, where other weapons and
documents of a military-intelligence value had been retrieved, might be either a
person who should be detained as a prisoner of war or whose internment was neces-
sary for imperative reasons of security, both of which provided a legitimate ground
for capture and detention under the Third and Fourth Geneva Conventions. Almost
immediately following his admission to Camp Bucca, he had been subject to a
screening process in the form of two interviews by US and UK military intelligence
officers, which had led to his being cleared for release since it was established that
he was a civilian who did not pose a threat to security. The evidence pointed to his
having been physically released from the Camp shortly thereafter.

Against this background, it would appear that Tarek Hassan’s capture and detention
were consistent with the powers available to the United Kingdom under the Third
and Fourth Geneva Conventions, and were not arbitrary. Moreover, in the light
of his clearance for release and physical release within a few days of being brought
to the Camp, it was unnecessary for the Court to examine whether the screening
process constituted an adequate safeguard to protect against arbitrary detention.
Finally, it would appear from the context and the questions that Tarek Hassan was
asked during the two screening interviews that the reason for his detention would
have been apparent to him.

Conclusion: no violation (thirteen votes to four).
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JUDGMENT

In the case of Hassan v. the United Kingdom,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:

Dean Spielmann, President,
Josep Casadevall,
Guido Raimondi,
Ineta Ziemele,
Mark Villiger,
Isabelle Berro-Lefevre,
Dragoljub Popovi¢,
George Nicolaou,
Luis Lépez Guerra,
Mirjana Lazarova Trajkovska,
Ledi Bianku,
Zdravka Kalaydjieva,
Vincent A. De Gaetano,
Angelika Nufiberger,
Paul Mahoney,
Faris Vehabovié,
Robert Spano, judges,
and Michael O’Boyle, Deputy Registrar,

Delivers the following judgment ...:

PROCEDURE

1. The case originated in an application (no. 29750/09) against the
United Kingdom of Great Britain and Northern Ireland lodged with the
Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) by an Iraqi national,
Mr Khadim Resaan Hassan (“the applicant”), on 5 June 2009.

2. 'The applicant was represented by Mr P. Shiner, a solicitor practising
in Birmingham, together with Mr T. Otty QC and Mr T. Hickman,
barristers practising in London. The United Kingdom Government (“the
Government”) were represented by their Agent, Ms R. Tomlinson, Foreign

and Commonwealth Office.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The facts of the case, as submitted by the parties, may be summarised
as follows. Where certain facts are in dispute, each party’s version of events
is set out.

A. The invasion of Iraq

9. On 20 March 2003 a coalition of armed forces under unified
command, led by the United States of America with a large force from
the United Kingdom and small contingents from Australia, Denmark and
Poland, commenced the invasion of Iraq from their assembly point across
the border with Kuwait. By 5 April 2003 British forces had captured Basrah
and by 9 April 2003 US troops had gained control of Baghdad. Major
combat operations in Iraq were declared complete on 1 May 2003.

B. The capture of the applicant’s brother by British forces

10. Prior to the invasion, the applicant was a general manager in the
national secretariat of the Ba'ath Party and a general in the Al-Quds Army,
the army of the Baath Party. He lived in Umm Quasr, a port city in the
region of Basrah, near the border with Kuwait and about 50 km from
Al-Basrah (Basrah City). After the British army entered into occupation
of Basrah, they started arresting high-ranking members of the Ba’ath Party.
Other Ba'ath Party members were killed by Iragi militia. The applicant
and his family therefore went into hiding, leaving the applicant’s brother,
Tarek Resaan Hassan (hereinafter “Tarek Hassan”), and his cousin to protect
the family home.

11. According to information given by the Government, members
of a British army unit, the 1st Battalion The Black Watch, went to the
applicant’s house early in the morning of 23 April 2003, hoping to arrest
him. The applicant was not there, but the British forces encountered Tarek
Hassan, who was described in the contemporaneous report drawn up by
the arresting unit (“the battalion record”) as a “gunman”, found on the roof
of the house with an AK-47 machine gun. The battalion record indicated
that the “gunman” identified himself as the brother of the applicant and
that he was arrested at approximately 6.30 a.m. It further indicated that the
house was found by the arresting soldiers to contain other firearms and a
number of documents of intelligence value, related to local membership of

the Baath Party and the Al-Quds Army.



ECHR - CASE OF HASSAN v. THE UNITED KINGDOM 193

12. According to a statement made by the applicant and dated
30 November 2006, Tarek Hassan was arrested by British troops on 22 April
2003, in the applicant’s absence. According to this statement, “When my
sisters approached the British military authority they were told that I had
to surrender myself to them before they would release my brother”. In a
later statement, dated 12 September 2008, the applicant did not mention
his sisters but instead stated that he asked his friend, Saeed Teryag, and
his neighbour Haj Salem, to ask British forces for information about Tarek
Hassan. The applicant asked these friends because he could trust them; Haj
Salem was a respected businessman and Saeed Teryag had been to university
and spoke English. According to the applicant, “[W]hen they approached
the British military authorities the British told them I had to surrender
myself to them before they would release my brother”.

13. According to asummary of a telephone interview with the applicant’s
neighbour, Mr Salim Hussain Nassir Al-Ubody, dated 2 February 2007,
Tarek Hassan was taken away by British soldiers on an unknown date in
April ataround 4.30 a.m., with his hands tied behind his back. Mr Al-Ubody
stated that he approached one of the Iraqis who accompanied the soldiers
to ask what they wanted, and was told that the soldiers had come to arrest
the applicant. Three days later, the applicant telephoned Mr Al-Ubody and
asked him to find a guard for his house and to find out from the British
army what had happened to Tarek Hassan. Two days later, Mr Al-Ubody
went to the British headquarters at the Shatt-Al-Arab Hotel. He asked an
Iraqi translator if he could find out anything about Tarek Hassan. Two days
later, when Mr Al-Ubody returned, the translator informed him that the
British forces were keeping Tarek Hassan until the applicant surrendered.
The translator further advised Mr Al-Ubody not to return, as this might
expose him to questioning,.

C. Detention at Camp Bucca

14. Both parties agreed that Tarek Hassan was taken by British forces
to Camp Bucca. This Camp, situated about 2.5 km from Umm Qasr and
about 70 km south of Al-Basrah, was first established on 23 March 2003 as
a UK detention facility. However, it officially became a US facility, known as
“Camp Bucca”, on 14 April 2003. In April 2003 the Camp was composed
of eight compounds, divided by barbed-wire fencing, each with a single
entry point. Each compound contained open-sided tents capable of housing
several hundred detainees, a water tap, latrines and an uncovered area.

15. For reasons of operational convenience, the United Kingdom
continued to detain individuals they had captured at Camp Bucca. One
compound was set aside for internees detained by the United Kingdom on
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suspicion of criminal offences. In addition, the United Kingdom operated
a separate compound at the Camp for its Joint Forward Interrogation Team
(JFIT). This compound had been built by British forces and continued to
be administered by them. Although detainees captured by both the British
and the US armies were interrogated at the JFIT compound, and teams
of UK and US interrogators worked there, the United Kingdom JFIT
team controlled the detention and interrogation of all prisoners held there.
Elsewhere in the Camp, the US army was responsible for guarding and
escorting detainees and the United Kingdom was obliged to reimburse the
United States for costs involved in maintaining detainees who were captured
by the United Kingdom and who were held at the Camp. The British
Military Provost Staff (military police) had an “overseeing responsibility” for
UK detainees transferred to US custody, except those detained in the JFIT
compound. UK detainees who were ill or injured were treated in British
field hospitals. The UK authorities were responsible for liaising with the
International Committee of the Red Cross (ICRC) about the treatment of
UK detainees and the notification of their families regarding the detention
(see further paragraph 20 below). The United Kingdom also remained
responsible for classifying detainees under Articles 4 and 5 of the Third
Geneva Convention (see paragraph 33 below).

16. In anticipation of the United Kingdom using shared facilities to
hold UK detainees, on 23 March 2003 the United Kingdom, United States
and Australian governments entered into a memorandum of arrangement
(MOA) relating to the transfer of custody of detainees, which provided as
follows:

“This arrangement establishes procedures in the event of the transfer from the
custody of either the US, UK or Australian forces to the custody of any of the other
parties, any Prisoners of War, Civilian Internees, and Civilian Detainees taken during
operations against Iraq.

The Parties undertake as follows:

1. This arrangement will be implemented in accordance with the Geneva
Convention Relative to the Treatment of Prisoners of War and the Geneva Convention
Relative to the Protection of Civilian Persons in Time of War, as well as customary
international law.

2. US, UK, and Australian forces will, as mutually determined, accept (as Accepting
Powers) prisoners of war, civilian internees, and civilian detainees who have fallen into
the power of any of the other parties (the Detaining Power) and will be responsible for
maintaining and safeguarding all such individuals whose custody has been transferred
to them. Transfers of prisoners of war, civilian internees and civilian detainees between
Accepting Powers may take place as mutually determined by both the Accepting Power
and the Detaining Power.
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3. Arrangements to transfer prisoners of war, civilian internees, and civilian detainees
who are casualties will be expedited, in order that they may be treated according to
their medical priority. All such transfers will be administered and recorded within the
systems established under this arrangement for the transfer of prisoners of war, civilian
internees, and civilian detainees.

4. Any prisoners of war, civilian internees, and civilian detainees transferred by a
Detaining Power will be returned by the Accepting Power to the Detaining Power
without delay upon request by the Detaining Power.

5. 'The release or repatriation or removal to territories outside Iraq of transferred
prisoners of war, civilian internees, and civilian detainees will only be made upon the
mutual arrangement of the Detaining Power and the Accepting Power.

6. The Detaining Power will retain full rights of access to any prisoner of war,
civilian internees and civilian detainees transferred from Detaining Power custody
while such persons are in the custody of the Accepting Power.

7. The Accepting Power will be responsible for the accurate accountability of all
prisoners of war, civilian internees, and civilian detainees transferred to it. Such records
will be available for inspection by the Detaining Power upon request. If prisoners
of war, civilian internees, or civilian detainees are returned to the Detaining Power,
the records (or a true copy of the same) relating to those prisoners of war, civilian

internees, and civilian detainees will also be handed over.

8. The Detaining Powers will assign liaison officers to Accepting Powers in order to
facilitate the implementation of this arrangement.

9. The Detaining Power will be solely responsible for the classification under
Articles 4 and 5 of the Geneva Convention Relative to the Treatment of Prisoners of
War of potential prisoners of war captured by its forces. Prior to such a determination
being made, such detainees will be treated as prisoners of war and afforded all the
rights and protections of the Convention even if transferred to the custody of an
Accepting Power.

10. Where there is doubt as to which party is the Detaining Power, all Parties will
be jointly responsible for and have full access to all persons detained (and any records
concerning their treatment) until the Detaining Power has by mutual arrangement
been determined.

11. To the extent that jurisdiction may be exercised for criminal offenses, to include
pre-capture offenses, allegedly committed by prisoners of war, civilian internees, and
civilian detainees prior to a transfer to an Accepting Power, primary jurisdiction
will initially rest with the Detaining Power. Detaining Powers will give favourable
consideration to any request by an Accepting Power to waive jurisdiction.

12. Primary jurisdiction over breaches of disciplinary regulations and judicial
offenses allegedly committed by prisoners of war, civilian internees, and civilian
detainees after transfer to an Accepting Power will rest with the Accepting Power.
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13. The Detaining Power will reimburse the Accepting Power for the costs involved
in maintaining prisoners of war, civilian internees, and civilian detainees transferred
pursuant to this arrangement.

14. Atthe request of one of the Parties, the Parties will consult on the implementation
of this arrangement.”

17. According to the witness statement of Major Neil B. Wilson, who
served with the Military Provost Staff at Camp Bucca during the period in
question, the usual procedure was for a detainee to arrive at the Camp with
a military escort from the capturing unit. On arrival he would be held in a
temporary holding area while his documents were checked and his personal
possessions were taken from him. Medical treatment would be provided
at this point if required. The detainee would then be processed through
the arrivals tent by UK personnel with the aid of an interpreter. A digital
photograph would be taken and this, together with other information about
the detainee, would be entered on the database used by the UK authorities to
record a wide range of military-personnel information during the operations
in Iraq, including detainee information, known as the AP3-Ryan database.

18. Examination of this database showed that there was no entry under
the name Tarek Resaan Hassan but there was an entry, with a photograph,
for “Tarek Resaan Hashmyh Ali”. In his witness statement the applicant
explained that for official purposes Iraqis use their own first name, followed
by the names of their father, mother, grandfather and great-grandfather.
“Ali” was the applicants great-grandfather’s name and it appeared that
Hassan (his grandfather’s name) was omitted by mistake. Tarek Hassan
was issued with a wristband printed with his UK internment serial number
UKDF0180941ZSM (“DF” denoting “detention facility”, “IZ” meaning
allegiance to Iraq and “SM” standing for “soldier male”). Screen shots from
the AP3-Ryan database also show that Tarek Hassan was asked whether he
consented to the national authorities being informed of his detention and
that he did not consent to this.

19. Following the UK registration process, detainees would be
transferred to the US forces for a second registration. This involved the issue
of a US number, printed on a wristband. Tarek Hassan’s US registration
number was UK912-107276EPW46. The “UK” reference indicated that
the United Kingdom was the capturing nation and “EPW” indicated that
he was treated by the US forces as an enemy prisoner of war; however, at this
stage all detainees were classified as prisoners of war except those captured
by British forces on suspicion of having committed criminal offences. After
registration, detainees were usually medically examined, then provided with
bedding and eating and washing kits and transferred by US forces to the
accommodation areas.
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20. The Government submitted a witness statement by Mr Timothy
Lester, who was charged with running the United Kingdom Prisoner of War
Information Bureau (UKPWIB) in respect of Iraq from the start of military
operations there in March 2003. He stated that the UKPWIB operated
in Iraq as the “National Information Bureau” required by Article 122 of
the Third Geneva Convention and monitored details of prisoner-of-war
internees and criminal detainees in order to facilitate contact with their next
of kin. The Third Geneva Convention also required the establishment of a
“Central Prisoners of War Information Agency”. This role was subsumed by
the Central Tracing Agency of the ICRC. The ICRC collected information
about the capture of individuals and, subject to the consent of the prisoner,
transmitted it to the prisoner’s country of origin or the power on which
he depended. In practice, details of all prisoners taken into custody by
British forces were entered by staff at the detention facility in Iraq and sent
to Mr Lester in London, who then transferred the data to a spreadsheet
and downloaded it to the ICRC’s secure website. He stated that during
the active-combat phase he typically passed data to the ICRC on a weekly
basis, and monthly thereafter. However, Tarek Hassan’s details were not
notified to the ICRC until 25 July 2003, because of a delay caused by the
updating of the UKPWIB computer system. In any event, it was noted on
Tarek Hassan’s record that he did not consent to the Iragi authorities being
notified of his capture (see paragraph 18 above). In the absence of consent,
Mr Lester considered it unlikely that the ICRC would have informed the
Iraqi authorities and that those authorities would, in turn, have informed
the Hassan family.

D. The screening process

21. According to the Government, where the status of a prisoner was
uncertain at the time of his arrival at Camp Bucca, he would be registered
as a prisoner of war by the UK authorities. Any detainee, such as Tarek
Hassan, captured in a deliberate operation was taken immediately to the
JFIT compound for a two-stage interview. According to the Government,
there were UK and US interrogation teams working in the JFIT compound,
and both teams interviewed both UK and US-captured detainees. The
first interview may have been undertaken simply by whichever team was
available when the detainee arrived. The aim of the interview process was
to identify military or paramilitary personnel who might have information
pertinent to the military campaign and, where it was established that the
detainee was a non-combatant, whether there were grounds to suspect that
he was a security risk or a criminal. If no such reasonable grounds existed,
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the individual was classified as a civilian not posing a threat to security and
ordered to be released immediately.

22. A printout from the JFIT computer database indicated that in
Camp Bucca Tarek Hassan was assigned JFIT no. 494 and registration
no. UK107276. His arrival was recorded as 23 April 2003 at 16.40 and his
departure as 25 April 2003 at 17.00, with his “final destination” recorded
as “Registration (Civ Cage)”. Under the entry “Release/Keep”, the letter
“R” was entered. Under the heading “TQ”, which stood for “tactical
questioning”, there was the entry “231830ZAPR03-Steve” and under
the heading “Intg 17 was the entry “250500ZAPR03”. According to the
Government, the first of these entries meant that Tarek Hassan was first
subjected to tactical questioning on 23 April 2003 at 18.30 Zulu (“Zulu” in
this context meant Coordinated Universal Time, also known as Greenwich
Mean Time). On 23 April, 18.30 Zulu would have been 21.30 Iraqi
time. The second entry indicated that Tarek Hassan was again subject to
questioning on 25 April 2003 at 05.00 Zulu, or 08.00 local time and then
released into the civilian pen at Camp Bucca at 20.00 local time on 25 April
2003.

23. The Government provided the Court with a copy of a record of
an interview between Tarek Hassan and US agents, dated 23 April 2003,
18.30 Zulu, which stated as follows:

“EPW [Enemy Prisoner of War] was born in BASRA on August 3, 1981. He
currently resides in his home with his father, mother, older brother (Name: Qazm;
born in the 1970s), and his little sister (age; unexploited). Home is across from the
Khalissa school in the Jamiyat region in N. BASRA. EPW left middle school as a
recruit to play soccer. He currently plays in the Basra Soccer Club and his position
is attacker/forward. His team receives money from the government and the Olympic
committee to pay for team expenses. EPW has no job since soccer is his life and they
pay for all of his soccer expenses.

EPW knows that he was brought in because of his brother, Qazm. Qazm is a
Othoo Sherba in the Ba'ath party and he fled his home four days ago to an unknown
destination. Qazm joined the Ba'ath party in 1990 and is involved in regular meetings
and emergency action planning (nothing else exploited). Before the war, Qazm
received a pickup from the Ba'ath party. When the coalition forces entered BASRA,
Qazm gave the pickup to a neighbour (name not exploited) to safeguard it and Qazm
went to a hotel in downtown BASRA (name of hotel is unknown). Qazm made a few
phone calls during that time, but never mentioned where he was staying. A problem
arose when the original owners of the pickup, the local petroleum company, came to
reclaim the vehicle they had lent the Ba'ath party. Qazm became frustrated with the
whole mess and fled soon after that.

EPW seems to be a good kid who was probably so involved with soccer that he didn’t
follow his brother’s whereabouts all that much. But it seems they have a close knit
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family and EPW could know more about his brother’s activities in the Ba'ath party,
and some of his friends involved in the party, too. Using any type of harsh approach
is not going to be effective. EPW loves his family and soccer. EPW will cooperate, but
he needs someone he can trust if he’s going to tell information about his brother that
is going to harm him. EPW seems to be innocent of anything himself, but may help
with information about others around him.”

24. Arecord of the second questioning was provided by the Government
in the form of a Tactical Questioning Report. This document indicated
that it related to “PW 494” with the “date of information” recorded as
“250445ZAPR03”, that is 04.45 Zulu or 07.45 local time on 25 April
2003. The report stated:

“l1. EPW [Enemy Prisoner of War] is 22 years old, single, living with his 80 year old
father (who is a Sheik) and his mother in the Jamiyet district of BASRAH. He works
as a handyman and has not done his military service due to his status as a student. He
stated that an AK 47 was present in their house at the time of his arrest but it was only
kept for personal protection. The EPW and his father are not Ba'ath Party members.

2. EPW says he was arrested at his house by United States troops [sic] who were
looking for his brother, Kathim. His brother is a Ba'ath Party member, an Uthoo
Shooba. He joined the party in 1990 when he became a law student in the school of
law in the Shaat Al Arab College. His brother is still a student, in his last year of study,
married but with no children. He has alternated study with periods of work as a car
trader. His brother was in fear of his life because of fear of reprisals against Baath Party
members and so had run away possibly to SYRIA or IRAN. The EPW last spoke with
his brother 5 days ago by phone. His brother did not disclose his location.

JFIT COMENT: EPW appears to be telling the truth and has been arrested as a
result of mistaken identity. He is of no intelligence value and it is reccommended that

he is released to the civilian pen. JEIT COMMENT ENDS.”

E. Evidence relating to Tarek Hassan’s presence in the civilian
holding area at Camp Bucca and his possible release

25. Theapplicant submitted asummary of an interview dated 27 January
2007 with Fouad Awdah Al-Saadoon, the former Chairman of the Iraqi Red
Crescent in Basrah and a friend of the applicant’s family. Mr Al-Saadoon
had been arrested by British troops and detained at Camp Bucca, in a tent
holding approximately 400 detainees. He stated that on 24 April 2003 at
around 6 p.m. Tarek Hassan was brought to the tent. Mr Al-Saadoon stated
that Tarek Hassan seemed scared and confused but did not mention that he
complained of having been ill-treated. Tarek Hassan was not interrogated
during the time they were together in Camp Bucca. Since Mr Al-Saadoon
was in ill-health, Tarek Hassan brought him food and cared for him.
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Mr Al-Saadoon was released on 27 April 2003, in a batch of 200 prisoners,
since the UK authorities had decided to release all detainees aged 55 or older.
The detainees were released at night, on a main road between Al-Basrah and
Al-Zubair, and had to walk twenty-five miles to the nearest place they could
hire cars. Following his release, he informed the applicant’s family that he
had seen Tarek Hassan at Camp Bucca. According to the applicant, this was
the only information received by the family about his brother’s whereabouts
following the latter’s arrest. In response to this statement, the Government
submitted that Mr Al-Saadoon might have been mistaken about the date,
because it appeared from the interrogation records that Tarek Hassan was
released to the civilian holding area on 25 April 2003. They also emphasised
that stringent efforts were made to return individuals to their place of
capture or to an alternate location if requested, and that twenty-five miles
was much greater than the distance between Al-Basrah and Al-Zubair.

26. According to the witness statement, provided by the Government,
of Major Neil Wilson, who commanded a group of soldiers from the
Military Provost Staff who advised on detention issues within the UK area
of operations in Iraq during the relevant period, the decision to release
UK detainees held at Camp Bucca, other than those facing criminal charges,
was taken by a tribunal convened by UK military legal officers. Details were
then passed to the US guards, before those released were processed out of the
Camp, with their details checked and entered on the AP3-Ryan database.
According to the orders made by the United Kingdom’s Military Divisional
Headquarters based in Basrah and applying at that time, the US forces were
responsible for the repatriation of all prisoners to the areas within their field
of operation and the British forces were responsible for returning prisoners
to areas within their field of operation, namely south-east Iraq, regardless
of which force had captured the prisoners. The ICRC was to have access to
all those being released. Again according to the applicable orders, prisoners
repatriated by British forces were to be loaded on to coaches with armed
guards onboard and armed military escort vehicles to the front and rear.
Release was to be to specific repatriation points in daylight hours, with
sufficient food and water to last the individuals being released until they
got home. According to the evidence of Major Wilson, efforts were made
to return individuals to their point of capture. There were four drop-off

points within the UK field of operation, including “Al-Basrah GR TBC
[grid reference to be confirmed]”. Umm Qasr was not listed as a drop-off
point but could be entered as a point of release on the records of individuals
being processed for release.

27. The Government also submitted a military order dated 27 April

2003 (FRAGO 001/03), the purpose of which was to ensure the release from
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detention of the maximum possible number of civilians and prisoners of war
prior to the cessation of hostilities (which was subsequently announced on
1 May 2003). The annex to the order set out the procedures to be followed.
A number of individuals would continue to be detained on security grounds
or because they were suspected of being criminals; they had already been
identified by JFIT, with the decision recorded on the AP3-Ryan database,
and a list given to the US authorities to ensure they were not released. The
remaining population would stay within the individual compounds and
await release processing by the UK authorities. At the processing tent, a three-
point check would be made of each detainee’s wristband, face and digital
profile held on AP3-Ryan. The following information was then required
to be entered into the database: “(1) Releasing Force Element; (2) Release
Date; (3) Releasing Nation; (4) Selected Place of Release.” The text of the
order itself referred to four drop-off points (Al-Basrah, Najef, Al-Kut and
An Nasariah — the latter three towns were to the north of Al-Basrah), but
the annex listed in addition Um Qasr (south of Al-Basrah and 2.5 km from
the Camp) as a drop-off point. The British forces would then retain the
detainee’s identity card and pass him back to the US authorities for final
processing, including the issue of food and water and the return of personal
belongings. Four holding areas would be established, “one for each release
location”, from which the detainees would then be transported to the agreed
repatriation points and released in daylight hours. The order also required
a final audit to be conducted to check that all UK detainees listed on the
AP3-Ryan database had either been released or continued to be detained.
Should the record be identified of any person who had neither been released
nor detained, a board of inquiry had to sit to determine what had happened.

28. In addition, the Government submitted a witness statement dated
29 October 2007 by Warrant Officer Class 2 Kerry Patrick Madison, who
had responsibility for the management of the AP3-Ryan database. He stated
that, by 22 May 2003, AP3-Ryan showed that the British forces had captured
and processed 3,738 detainees in Iraq since the start of hostilities and had
released all but 361. Annexed to Warrant Officer Madison’s statement were
a number of screen shots showing entries on the database relating to Tarek
Hassan. They showed that an entry was made on AP3-Ryan on 4 May 2003
at 13.45 recording the release of “Tarek Resaan Hashmyh Ali” at 00.01 on
2 May 2003. The releasing authority was stated to be “United Kingdom
(ARMD) DIV SIG REGT?; the place of release was stated to be “Umm
Qasr”; the method of release was “By Coach” and the ground of release
was recorded as “End of Hostilities”. A further entry was made in the UK
AP3-Ryan system on 12 May 2003 at 22.13 recording that: “PW was found



202 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

to be absent from the internment facility when 100% check was conducted.
PW was released on AP3 on 12 May 03”. According to the Warrant Officer
Madison, some 400 individuals’ records included the statement “PW was
released on AP3 on 12 May 03”, when they had in fact been released earlier
and it was therefore likely that the Camp’s computer release records were
brought up to date on 12 May following a physical check. The US computer
system did not record any release until 17 May 2003 but again, according to
the Government, this was probably explained by a reconciliation of the US
Camp Bucca database with a physical check of occupants of the Camp by
the US authorities on 17 May.

F. The discovery of Tarek Hassan’s body

29. According to the applicant, Tarek Hassan did not contact his family
during the period following his purported release. On 1 September 2003
one of the applicant’s cousins received a telephone call from a man unknown
to them, from Samara, a town north of Baghdad. This man informed them
that a dead man had been found in the nearby countryside, with a plastic
ID tag and a piece of paper with the cousin’s telephone number written
on it in the pocket of the sports top he was wearing. According to the
applicant, Tarek Hassan was wearing sportswear when he was captured by
British forces. The applicant’s cousin called him and, together with another
brother, the applicant went to the forensic medical station of the Tekrit
General Hospital in Samara. There they saw the body of Tarek Hassan with
eight bullet wounds from an AK-47 machine gun in his chest. According to
the applicant, Tarek Hassan’s hands were tied with plastic wire. The identity
tag found in his pocket was that issued to him by the US authorities at
Camp Bucca. A death certificate was issued by the Iraqi authorities on
2 September 2003, giving the date of death as 1 September 2003, but the
sections reserved for the cause of death were not completed. A police report
identified the body as “Tariq Hassan” but gave no information about the
cause of death.

G. Correspondence with Treasury Solicitors and legal proceedings

30. The applicant remained in hiding in Iraq until October 2006, when
he crossed the border to Syria. In November 2006, through a representative
in Syria, he made contact with solicitors in the United Kingdom. The
applicant’s solicitors wrote to the Government’s Treasury Solicitors on
21 December 20006, requesting explanations for the arrest and detention
of Tarek Hassan and the circumstances that resulted in his death. It took
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some time to identify the applicant’s brother, because he was entered in
the Camp Bucca databases under the name “Tarek Resaan Hashmyh Ali”
(see paragraph 18 above). However, in a letter dated 29 March 2007,
Treasury Solicitors stated that a check of the United Kingdom’s prisoner-
of-war computer records had produced a record of Tarek Resaan Hashmyh
Ali being detained at Camp Bucca. In a further letter dated 5 April 2007,
Treasury Solicitors stated that further computer records had been recovered
which “confirm the handover” of Tarek Hassan from the UK authorities
to the US authorities at Camp Bucca and which recorded his release on
12 May 2003.

31. Theapplicant commenced proceedings in the High Courton 19 July
2007, seeking declarations in respect of breaches of his brother’s rights
under Articles 2, 3 and 5 of the Convention, as set out in Schedule 1 to the
Human Rights Act 1998; financial compensation; and an order requiring the
Government to initiate an independent and public investigation into the fate
of the deceased after he was detained by British forces on 22 April 2003. The
claim was heard on 19 and 20 January 2009 and was rejected in a judgment
delivered by Walker J on 25 February 2009 ([2009] EWHC 309 (Admin)).
The judge held that, in the light of the judgment of the House of Lords
in Al-Skeini (see further the summary of the House of Lords’ judgment in
Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, §§ 83-88,
ECHR 2011), it could not be said that Tarek Hassan was within the United
Kingdom’s jurisdiction under Article 1 of the Convention at any time. In
Al-Skeini the House of Lords had recognised a number of exceptions to the
general rule that a State did not exercise jurisdiction extraterritorially, but
these did not include detention of a person unless this took place within a
military prison or other comparable facility controlled by the Contracting
State. The judge’s analysis of the MOA (see paragraph 16 above) indicated
that Camp Bucca was a US rather than a British military establishment, for
the following reasons:

«

. It is plain that the detaining power [the United Kingdom] relinquishes,
until such time as it requires return of the individual in question, responsibility for
maintaining and safeguarding those transferred. Accountability in that regard is the
responsibility of the accepting power [the United States]. As regards adjudications
concerning the individual’s contact after transfer to the accepting power the detaining
power relinquishes to the accepting power primary jurisdiction. Overall this amounts
to a legal regime in which the detaining power has no substantial control over the day
to day living conditions of the individual in question.”

32. 'The applicant was advised that an appeal would have no prospect
of success.
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II. RELEVANT INTERNATIONAL AND DOMESTIC LAW AND

PRACTICE

A. Relevant provisions of the Third and Fourth Geneva

Conventions

33. The following Articles of the Convention (III) relative to the

Treatment of Prisoners of War of 12 August 1949 (“the Third Geneva
Convention”) and the Convention (IV) relative to the Protection of
Civilian Persons in Time of War of 12 August 1949 (“the Fourth Geneva
Convention”) are of particular relevance to the issues in the present case.

Article 2, common to all four Geneva Conventions

“In addition to the provisions which shall be implemented in peace time, the present
Convention shall apply to all cases of declared war or of any other armed conflict
which may arise between two or more of the High Contracting Parties, even if the state
of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the
territory of a High Contracting Party, even if the said occupation meets with no armed
resistance.

Although one of the Powers in conflict may not be a party to the present Convention,
the Powers who are parties thereto shall remain bound by it in their mutual relations.
They shall furthermore be bound by the Convention in relation to the said Power, if
the latter accepts and applies the provisions thereof.”

Article 4 of the Third Geneva Convention

“A. Prisoners of war, in the sense of the present Convention, are persons belonging
to one of the following categories, who have fallen into the power of the enemy:

(1) Members of the armed forces of a Party to the conflict as well as members of
militias or volunteer corps forming part of such armed forces.

(2) Members of other militias and members of other volunteer corps, including
those of organized resistance movements, belonging to a Party to the conflict and
operating in or outside their own territory, even if this territory is occupied, provided
that such militias or volunteer corps, including such organized resistance movements,
fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates;
(b) that of having a fixed distinctive sign recognizable at a distance;
(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs
of war.

(3) Members of regular armed forces who profess allegiance to a government or an
authority not recognized by the Detaining Power.
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(4) Persons who accompany the armed forces without actually being members
thereof, such as civilian members of military aircraft crews, war correspondents, supply
contractors, members of labour units or of services responsible for the welfare of the
armed forces, provided that they have received authorization from the armed forces
which they accompany, who shall provide them for that purpose with an identity card
similar to the annexed model.

(5) Members of crews, including masters, pilots and apprentices, of the merchant
marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit
by more favourable treatment under any other provisions of international law.

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy
spontaneously take up arms to resist the invading forces, without having had time to
form themselves into regular armed units, provided they carry arms openly and respect
the laws and customs of war.

Article 5 of the Third Geneva Convention

“The present Convention shall apply to the persons referred to in Article 4 from the
time they fall into the power of the enemy and until their final release and repatriation.

Should any doubt arise as to whether persons, having committed a belligerent act and
having fallen into the hands of the enemy, belong to any of the categories enumerated
in Article 4, such persons shall enjoy the protection of the present Convention until
such time as their status has been determined by a competent tribunal.”

Article 12 of the Third Geneva Convention

“Prisoners of war are in the hands of the enemy Power, but not of the individuals or
military units who have captured them. Irrespective of the individual responsibilities
that may exist, the Detaining Power is responsible for the treatment given them.

Prisoners of war may only be transferred by the Detaining Power to a Power which
is a party to the Convention and after the Detaining Power has satisfied itself of the
willingness and ability of such transferee Power to apply the Convention. When
prisoners of war are transferred under such circumstances, responsibility for the
application of the Convention rests on the Power accepting them while they are in
its custody.

Nevertheless if that Power fails to carry out the provisions of the Convention in any
important respect, the Power by whom the prisoners of war were transferred shall,
upon being notified by the Protecting Power, take effective measures to correct the
situation or shall request the return of the prisoners of war. Such requests must be
complied with.”

Article 21 of the Third Geneva Convention

“The Detaining Power may subject prisoners of war to internment. It may impose
on them the obligation of not leaving, beyond certain limits, the camp where they are
interned, or if the said camp is fenced in, of not going outside its perimeter. Subject to
the provisions of the present Convention relative to penal and disciplinary sanctions,
prisoners of war may not be held in close confinement except where necessary to
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safeguard their health and then only during the continuation of the circumstances
which make such confinement necessary.

»

Article 118 of the Third Geneva Convention

“Prisoners of war shall be released and repatriated without delay after the cessation
of active hostilities. ...

Article 42 of the Fourth Geneva Convention

The internment or placing in assigned residence of protected persons may be ordered
only if the security of the Detaining Power makes it absolutely necessary.

»

Article 43 of the Fourth Geneva Convention

“Any protected person who has been interned or placed in assigned residence shall
be entitled to have such action reconsidered as soon as possible by an appropriate court
or administrative board designated by the Detaining Power for that purpose. If the
internment or placing in assigned residence is maintained, the court or administrative
board shall periodically, and at least twice yearly, give consideration to his or her case,
with a view to the favourable amendment of the initial decision, if circumstances
permit.

Article 78 of the Fourth Geneva Convention

“If the Occupying Power considers it necessary, for imperative reasons of security, to
take safety measures concerning protected persons, it may, at the most, subject them
to assigned residence or to internment.

Decisions regarding such assigned residence or internment shall be made according
to a regular procedure to be prescribed by the Occupying Power in accordance with the
provisions of the present Convention. This procedure shall include the right of appeal
for the parties concerned. Appeals shall be decided with the least possible delay. In the
event of the decision being upheld, it shall be subject to periodical review, if possible
every six months, by a competent body set up by the said Power.

Protected persons made subject to assigned residence and thus required to leave their
homes shall enjoy the full benefit of Article 39 of the present Convention.”

Article 132 of the Fourth Geneva Convention

“Each interned person shall be released by the Detaining Power as soon as the
reasons which necessitated his internment no longer exist.

»

Article 133 of the Fourth Geneva Convention

“Internment shall cease as soon as possible after the close of hostilities.

»
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B. The Vienna Convention on the Law of Treaties of 1969

34. Article 31 of the Vienna Convention on the Law of Treaties of 1969
(“the Vienna Convention”) provides as follows:

Article 31 — General Rule of Interpretation

“l. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) Any agreement relating to the treaty which was made between all the parties in
connexion with the conclusion of the treaty;

(b) Any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.

3. There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between the
parties.

4. A special meaning shall be given to a term if it is established that the parties so
intended.”

C. Case-law of the International Court of Justice concerning the
interrelationship between international humanitarian law and
international human rights law

35. Inits Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons (8 July 1996), the International Court of Justice stated as follows:

“25. The Court observes that the protection of the International Covenant of Civil
and Political Rights does not cease in times of war, except by operation of Article 4 of
the Covenant whereby certain provisions may be derogated from in a time of national
emergency. Respect for the right to life is not, however, such a provision. In principle,
the right not arbitrarily to be deprived of one’s life applies also in hostilities. The test
of what is an arbitrary deprivation of life, however, then falls to be determined by the
applicable lex specialis, namely, the law applicable in armed conflict which is designed
to regulate the conduct of hostilities. Thus whether a particular loss of life, through
the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of
life contrary to Article 6 of the Covenant, can only be decided by reference to the law
applicable in armed conflict and not deduced from the terms of the Covenant itself.”
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36. In its Advisory Opinion on 7he Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory (9 July 2004),
the International Court of Justice rejected Israel’s argument that the human
rights instruments to which it was a party were not applicable to occupied
territory, and held:

“106. ... the Courtconsiders that the protection offered by human rights conventions
does not cease in case of armed conflict, save through the effect of provisions for
derogation of the kind to be found in Article 4 of the [International Covenant on Civil
and Political Rights]. As regards the relationship between international humanitarian
law and human rights law, there are thus three possible situations: some rights may
be exclusively matters of international humanitarian law; others may be exclusively
matters of human rights law; yet others may be matters of both these branches of
international law. In order to answer the question put to it, the Court will have to take
into consideration both these branches of international law, namely human rights law
and, as Jex specialis, international humanitarian law.”

37. In its judgment Armed Activities on the Ierritory of the Congo
(Democratic Republic of the Congo v. Uganda) of 19 December 2005, the
International Court of Justice held as follows:

“215. The Court, having established that the conduct of the UPDF [Uganda
People’s Defence Force] and of the officers and soldiers of the UPDF is attributable
to Uganda, must now examine whether this conduct constitutes a breach of Uganda’s
international obligations. In this regard, the Court needs to determine the rules and
principles of international human rights law and international humanitarian law
which are relevant for this purpose.

216. The Court first recalls that it had occasion to address the issues of the
relationship between international humanitarian law and international human rights
law and of the applicability of international human rights law instruments outside
national territory in its Advisory Opinion of 9 July 2004 on the Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory. In this Advisory
Opinion the Court found that

‘the protection offered by human rights conventions does not cease in case of armed
conflict, save through the effect of provisions for derogation of the kind to be
found in Article 4 of the International Covenant on Civil and Political Rights. As
regards the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively matters
of international humanitarian law; others may be exclusively matters of human
rights law; yet others may be matters of both these branches of international law.’
(I.C.J. Reports 2004, p. 178, para. 106.)

It thus concluded that both branches of international law, namely international
human rights law and international humanitarian law, would have to be taken
into consideration. The Court further concluded that international human rights
instruments are applicable ‘in respect of acts done by a State in the exercise of its
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jurisdiction outside its own territory’, particularly in occupied territories (ibid.,
pp. 178-181, paras. 107-113).”

D. The Report of the Study Group of the International Law
Commission on Fragmentation of International Law

38. The Report of the Study Group of the International Law Com-
mission on the topic “Fragmentation of international law: difficulties arising
from the diversification and expansion of international law” was adopted by
the International Law Commission at its fifty-eighth session, in 2006. The
Analytical Study of the Study Group on the same topic, dated 13 April
2006 (A/CN.4/1.682), stated at § 104 as follows:

“The example of the laws of war focuses on a case where the rule itself identifies the
conditions in which it is to apply, namely the presence of an ‘armed conflict’. Owing
to that condition, the rule appears more ‘special’ than if no such condition had been
identified. To regard this as a situation of lex specialis draws attention to an important
aspect of the operation of the principle. Even as it works so as to justify recourse to
an exception, what is being set aside does not vanish altogether. The [International
Court of Justice] was careful to point out that human rights law continued ro apply
within armed conflict. The exception — humanitarian law — only affected one (albeit
important) aspect of it, namely the relative assessment of ‘arbitrariness’. Humanitarian
law as lex specialis did not suggest that human rights were abolished in war. It did not
function in a formal or absolute way but as an aspect of the pragmatics of the Court’s
reasoning. However desirable it might be to discard the difference between peace and
armed conflict, the exception that war continues to be to the normality of peace could
not be simply overlooked when determining what standards should be used to judge
behaviour in those (exceptional) circumstances. Legality of Nuclear Weapons was a ‘hard
case’ to the extent that a choice had to be made by the [International Court of Justice]
between different sets of rules none of which could fully extinguish the others. Lex
specialis did hardly more than indicate that though it might have been desirable to
apply only human rights, such a solution would have been too idealistic, bearing in
mind the speciality and persistence of armed conflict. So the Court created a systemic
view of the law in which the two sets of rules related to each other as today’s reality
and tomorrow’s promise, with a view to the overriding need to ensure ‘the survival of

5%

a State’.

E. The House of Lords’ judgment in Al-Jedda

39. In their judgment of 12 December 2007 in the Al-Jedda case
(R. (on the application of Al-Jedda) (FC) (Appellant) v. Secretary of State for
Defence (Respondent) [2007] UKHL 58), the majority of the House of Lords
considered that Mr Al-Jedda’s internment was authorised by United Nations
Security Council Resolution 1546. They further held that Article 103 of the
United Nations Charter operated to give the United Kingdom’s obligations
pursuant to that Resolution primacy over its obligations under Article 5
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of the Convention (see further Al-Jedda v. the United Kingdom [GC], no.
27021/08, §§ 18-22, ECHR 2011). Lord Bingham, however, made it clear
that, despite this conclusion, Article 5 had some continued application:

“39. Thus there is a clash between on the one hand a power or duty to detain
exercisable on the express authority of the Security Council and, on the other, a
fundamental human right which the UK has undertaken to secure to those (like the
appellant) within its jurisdiction. How are these to be reconciled? There is in my
opinion only one way in which they can be reconciled: by ruling that the UK may
lawfully, where it is necessary for imperative reasons of security, exercise the power
to detain authorised by UNSCR 1546 and successive resolutions, but must ensure
that the detainee’s rights under article 5 are not infringed to any greater extent than is
inherent in such detention. ...”

Similarly, Baroness Hale observed:

“125. ... I agree with Lord Bingham, for the reasons he gives, that the only way is
by adopting such a qualification of the Convention rights.

126. That is, however, as far as I would go. The right is qualified but not displaced.
'This is an important distinction, insufficiently explored in the all or nothing arguments
with which we were presented. We can go no further than the UN has implicitly
required us to go in restoring peace and security to a troubled land. The right is
qualified only to the extent required or authorised by the resolution. What remains
of it thereafter must be observed. This may have both substantive and procedural
consequences.

127. Tt is not clear to me how far UNSC resolution 1546 went when it authorised
the [Multi-National Force] to ‘take all necessary measures to contribute to the
maintenance of security and stability in Iraq, in accordance with the letters annexed to
this resolution expressing, inter alia, the Iraqi request for the continued presence of the
multinational force and setting out its tasks’ (para 10). The ‘broad range of tasks” were
listed by Secretary of State Powell as including ‘combat operations against members of
these groups [seeking to influence Irag’s political future through violence], internment
where this is necessary for imperative reasons of security, and the continued search for
and securing of weapons that threaten Iraq’s security’. At the same time, the Secretary
of State made clear the commitment of the forces which made up the MNF to ‘act
consistently with their obligations under the law of armed conflict, including the
Geneva Conventions’.

128. On what basis is it said that the detention of this particular appellant is
consistent with our obligations under the law of armed conflict? He is not a ‘protected
person’ under the fourth Geneva Convention because he is one of our own citizens.
Nor is the UK any longer in belligerent occupation of any part of Iraq. So resort
must be had to some sort of post conflict, post occupation, analogous power to intern
anyone where this is thought ‘necessary for imperative reasons of security’. Even if
the UNSC resolution can be read in this way, it is not immediately obvious why the
prolonged detention of this person in Iraq is necessary, given that any problem he
presents in Iraq could be solved by repatriating him to this country and dealing with
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him here. If we stand back a little from the particular circumstances of this case, this
is the response which is so often urged when British people are in trouble with the law
in foreign countries, and in this case it is within the power of the British authorities
to achieve it.

129. But that is not the way in which the argument has been conducted before us.
Why else could Lord Bingham and Lord Brown speak of ‘displacing or qualifying’ in
one breath when clearly they mean very different things? We have been concerned at
a more abstract level with attribution to or authorisation by the United Nations. We
have devoted little attention to the precise scope of the authorisation. There must still
be room for argument about what precisely is covered by the resolution and whether
it applies on the facts of this case. Quite how that is to be done remains for decision
in the other proceedings. With that caveat, therefore, but otherwise in agreement with
Lord Bingham, Lord Carswell and Lord Brown, I would dismiss this appeal.”

FE. Derogations relating to detention under Article 15 of the
European Convention on Human Rights and Article 4 of the
International Covenant on Civil and Political Rights

40. Leavingasideanumber of declarations made by the United Kingdom
between 1954 and 1966 in respect of powers put in place to quell uprisings
in a number of its colonies, the derogations made by Contracting States
under Article 15 of the Convention have all made reference to emergencies
arising within the territory of the derogating State.

41. Article 4 of the International Covenant on Civil and Political
Rights (ICCPR) contains a derogation clause similar to Article 15 of the
Convention. According to the information available to the Court, since
ratifying the ICCPR, eighteen States have lodged declarations derogating
from their obligations under Article 9, which provides for “the right to liberty
and security of person”. Of these, only three declarations could possibly be
interpreted as including a reference, by the authorities of the derogating
State, to a situation of international armed conflict or military aggression
by another State. The States which filed these derogations were Nicaragua,
between 1985 and 1988, where the declaration referred to the United
States’ “unjust, unlawful and immoral aggression against the Nicaraguan
people and their revolutionary government”; Azerbaijan, between April and
September 1993, where the declaration referred to the “escalating aggression
by the armed forces of Armenia”; and Israel, where the declaration made on
3 October 1991 and currently applicable reads as follows:

“Since its establishment, the State of Israel has been the victim of continuous threats
and attacks on its very existence as well as on the life and property of its citizens.

These have taken the form of threats of war, of actual armed attacks, and campaigns
of terrorism resulting in the murder of and injury to human beings.
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In view of the above, the State of Emergency which was proclaimed in May 1948 has
remained in force ever since. This situation constitutes a public emergency within the
meaning of article 4 (1) of the Covenant.

The Government of Israel has therefore found it necessary, in accordance with the
said article 4, to take measures to the extent strictly required by the exigencies of the
situation, for the defence of the State and for the protection of life and property,
including the exercise of powers of arrest and detention.

In so far as any of these measures are inconsistent with article 9 of the Covenant,
Israel thereby derogates from its obligations under that provision.”

None of the States explicitly expressed the view that derogation was

necessary in order to detain persons under the Third or Fourth Geneva
Conventions.

42. As regards State practice, in her book Captured in War: Lawful

Internment in Armed Conflict (Hart Publishing/Editions A. Pedone, Oxford
and Paris, 2013), Els Debuf referred to a study she had undertaken of the
derogations notified to the concerned authorities for the Convention and
the ICCPR, as reflected in the United Nations’ and the Council of Europe’s
online databases (last verified on 1 October 2010). She noted as follows:

“Our research of these databases — focused on international armed conflicts and
occupations in which States parties to the ICCPR and [the Convention] were involved
since their date of ratification — has provided us with the following information ...
Neither Afghanistan nor the Soviet Union derogated from the ICCPR during
the conflict that opposed the two States from 1979 to 1989. Likewise, neither
Afghanistan, Australia, Canada, Denmark, France, Germany, Italy, the Netherlands,
New Zealand, the UK or the US derogated from the right to liberty under the ICCPR
or the [Convention] in relation to the international phase of the recent conflict in
Afghanistan (2001-2002); the same is true for the conflict that opposed Iraq to the
US, UK and other States from 2003 to 2004. The following States have also interned
persons on the basis of the Third and the Fourth Geneva Conventions without
derogating from the right to liberty in the ICCPR or [the Convention]: the UK and
Argentina in the conflict over the Falklands/Malvinas islands in 1982; the US during
its military operations in Grenada in 1983; India and Bangladesh in the conflicts with
Pakistan in the 1970’s (Pakistan is not a party to the ICCPR); Iran and Iraq during the
1980-1988 war; Israel and the Arab States in any of the international armed conflicts
opposing them in the Middle East (1948-today) [but note the derogation filed by
Israel, set out in paragraph 40 above]; the States parties to the [Convention] that
participated under the umbrella of the UN in the Korean War from 1950 to 1953;
Iraq, Kuwait, the US and the UK during the 1991 Gulf War (Saudi-Arabia, which
interned many prisoners of war during that conflict, is not a party to the ICCPR);
Angola, Burundi, the Democratic Republic of the Congo (DRC), Namibia, Rwanda,
Uganda and Zimbabwe in the DRC (1998-2003); Ethiopia in the conflict opposing
it to Eritrea from 1998 to 2000 (Eritrea had not yet ratified the ICCPR at the time);
Eritrea and Djibouti in the short border conflict in 2008; Georgia and Russia in the
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blitz war of August 2008; Russia did not derogate from the ICCPR in relation to
the conflict with Moldova over Transdnistria in 1992 (Russia was not yet a party
to the [Convention] and Moldova was not yet a party to either the ICCPR or the
[Convention] at the time). Neither Cyprus nor Turkey derogated from the ICCPR or
the [Convention] to intern on the basis of GC III-IV in Northern-Cyprus (note that
Turkey did not consider the ICCPR or the [Convention] to apply extra-territorially);
Turkey did derogate from the [Convention] as far as persons within mainland Turkey
were concerned but since it did not specify the articles from which it intended to
derogate it is unclear whether it thought it necessary to do so in order to intern persons
on the basis of GCIII and IV. Similarly, Azerbaijan derogated from the ICCPR (it was
not a party to the [Convention] yet at the time) to take measures that were necessary
as a result of the conflict with Armenia (1988-1994), but it is unclear whether it did so
to intern persons on the basis of the Geneva Conventions; Armenia did not derogate
from the ICCPR (it was not yet a party to the [Convention] at the time). Likewise,
Nicaragua derogated from article 9 ICCPR, saying it was obliged to do so following
the US involvement in the conflict with the Contras in the 1980s. It is unclear whether
Nicaragua thought it necessary to derogate from the ICCPR to intern on the basis of
the Geneva Conventions, in its notices of derogation it insisted that article 9 § 1 was
only derogated from for offences against national security and public order.”

THE LAW

I. THE COURT’S ASSESSMENT OF THE EVIDENCE AND ESTABLISH-
MENT OF THE FACTS

A. The parties’ submissions

1. The applicant

43. 'The applicant contended that the evidence of his sisters, friend and
neighbour demonstrated that his brother had been captured and detained
by British forces with the purpose of inducing the applicant to surrender
himself. The first reference made by the Government to the battalion
record, which referred to Tarek Hassan’s arrest (see paragraph 11 above),
was in its observations to the Grand Chamber in September 2013. No good
explanation for the recent appearance of this material had been provided,
which was surprising given the emphasis placed on the document by the
Government. The applicant made no admissions as to whether or not he
accepted it was genuine. He underlined, also, that it was the sole document
to make any reference to Tarek Hassan’s having been found in possession of
an AK-47 machine gun and positioned on the roof. Neither of the records
of his interviews (see paragraphs 23-24 above) referred to his having been
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detained as a suspected combatant or having posed any threat, real or
suspected, to British forces at any time.

44. The applicant further contended that the Camp Bucca computer
detention records recorded three different release dates, none of which
appeared reliable (see paragraph 28 above). Similarly, the place of release
was a matter of speculation based on unclear and inconsistent evidence (see
paragraphs 27-28 above). It could not even be said with any certainty that
Tarek Hassan was not still being detained after the search of Camp Bucca
on 12 May 2003, given in particular the release date entered on the US
records. The applicant pointed out that his brother was found dead with the
US Camp Bucca identity tag still on him (see paragraph 29 above) and that
he had not contacted his family at any point after he had been captured by
British forces, which strongly suggested that he had had no opportunity to
do so.

2. The Government

45. The Government submitted that the applicant had not established
an adequate justification for the delay in raising his complaints with the
UK authorities. The delay had imposed an inevitable impediment to the
effective investigation of Tarek Hassan’s death. No adverse inferences should
be drawn from the Government’s inability to provide an explanation for
Tarek Hassans death in circumstances where the evidence provided a
satisfying and convincing explanation of his arrest, detention and release.

46. The Government denied the allegation that Tarek Hassan was
detained as a means of putting pressure on the applicant to surrender.
They contended that the evidence submitted by the applicant in support
of this claim was imprecise and hearsay and that such a purpose on the
part of the UK authorities would have been inconsistent with Tarek
Hassan’s subsequent release from Camp Bucca as soon as his status had
been established as a civilian who did not pose a threat to security. Instead,
they contended that it was reasonable for the British forces to suspect Tarek
Hassan of being a combatant, since he was found, armed, on the roof of
the house of a general of the Al-Quds Army, which house contained other
firearms and a number of documents of intelligence value relating to local
members of the Ba'ath Party (see paragraph 11 above). The Government
further pointed out that, apart from the applicant’s witness statement, there
was no independent evidence of the cause of death because this information
had not been entered on the death certificate (see paragraph 29 above). In
any event, they emphasised that Samara was some 700 km from Camp
Bucca, in an area that had never been occupied by British forces, and that
the AK-47 machine gun was not a weapon used by British forces.
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B. The Court’s evaluation of the facts

47. Atthe outset, the Court observes that the domestic proceedings were
dismissed on the ground that the applicant’s brother did not fall within the
jurisdiction of the United Kingdom at any material time (see paragraph 31
above). It was not therefore necessary for the national courts to establish the
facts in any detail. The Court is generally sensitive to the subsidiary nature
of its role and cautious in taking on the role of a first-instance tribunal of
fact (see McKerr v. the United Kingdom (dec.), no. 28883/95, 4 April 2000).
However, in the present circumstances it is unavoidable that it must make
some findings of fact of its own on the basis of the evidence before it.

48. In cases in which there are conflicting accounts of events, the
Court is inevitably confronted when establishing the facts with the same
difficulties as those faced by any first-instance court. It reiterates that, in
assessing evidence, it has adopted the standard of proof “beyond reasonable
doubt”. However, it has never been its purpose to borrow the approach
of the national legal systems that use that standard. Its role is not to rule
on criminal guilt or civil liability but on Contracting States’ responsibility
under the Convention. The specificity of its task under Article 19 of the
Convention — to ensure the observance by the Contracting States of their
engagement to secure the fundamental rights enshrined in the Convention
— conditions the Court’s approach to the issues of evidence and proof. In the
proceedings before it, there are no procedural barriers to the admissibility
of evidence or predetermined formulae for its assessment. It adopts the
conclusions that are, in its view, supported by the free evaluation of all
evidence, including such inferences as may flow from the facts and the parties’
submissions. According to its established case-law, proof may follow from
the coexistence of sufficiently strong, clear and concordant inferences or of
similar unrebutted presumptions of fact. Moreover, the level of persuasion
necessary for reaching a particular conclusion and, in this connection, the
distribution of the burden of proof, are intrinsically linked to the specificity
of the facts, the nature of the allegation made and the Convention right at
stake. The Court is also attentive to the seriousness that attaches to a ruling
that a Contracting State has violated fundamental rights (see E[-Masri v. the
former Yugoslav Republic of Macedonia [GC], no. 39630/09, § 151, ECHR
2012).

49. Furthermore, it is to be recalled that Convention proceedings do not
in all cases lend themselves to a strict application of the principle affirmanti
incumbit probatio (the principle, that is, that the burden of proof lies on the
person making the allegation in question). The Court reiterates its case-law
under Articles 2 and 3 of the Convention to the effect that where the events
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in issue lie within the exclusive knowledge of the authorities, as in the case
of persons under their control in custody, strong presumptions of fact will
arise in respect of injuries and death occurring during that detention. The
burden of proof in such a case may be regarded as resting on the authorities
to provide a satisfactory and convincing explanation. In the absence of such
explanation the Court can draw inferences which may be unfavourable for
the respondent State. The Court has already found that these considerations
apply to disappearances examined under Article 5 of the Convention, where,
although it has not been proved that a person has been taken into custody
by the authorities, it is possible to establish that he or she was officially
summoned by the authorities, entered a place under their control and has
not been seen since. In such circumstances, the onus is on the Government
to provide a plausible and satisfactory explanation as to what happened on
the premises and to show that the person concerned was not detained by the
authorities, but left the premises without subsequently being deprived of his
or her liberty. Furthermore, the Court reiterates that, again in the context of
a complaint under Article 5 § 1 of the Convention, it has required proof in
the form of concordant inferences before the burden of proof is shifted to
the respondent Government (see £/-Masri, cited above, §§ 152-53).

50. It is not in dispute in the present case that the applicant’s brother
was captured by British forces on 23 April 2003, subsequently detained at
Camp Bucca and that he died shortly before his body was found in Samara
on 1 September 2003. The disagreement over the facts centres on two
issues: firstly, whether Tarek Hassan was arrested and detained as a means
of exerting pressure on the applicant to surrender himself and, secondly, in
what circumstances Tarek Hassan left Camp Bucca. In addition, since the
applicant alleges that Tarek Hassan’s body had marks of ill-treatment on it,
the question arises whether he was ill-treated while in detention.

51. As to the first point, the Court notes that the only evidence before it
which supports the claim that Tarek Hassan was taken into detention in an
attempt to force the applicant to surrender himself are the two statements
made by the applicant and the note of a telephone interview with the
applicants neighbour, both prepared for the purposes of the domestic
proceedings (see paragraphs 12-13 above). In the applicant’s first statement,
he alleged that his sisters had been told by the British military authority that
Tarek Hassan would not be released until the applicant gave himself up. In
the second statement, the applicant claimed that this information was given
to his neighbour and his friend. In neither of the applicant’s statements,
nor that of his neighbour, Mr Al-Ubody, is the representative of the United
Kingdom military who made the alleged assertion identified by name or
rank. Given the lack of precision, the hearsay nature of this evidence and
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the internal inconsistencies in the applicant’s statements, the Court does not
find the evidence in support of the applicant’s claim to be strong.

52. For their part, the Government were not able to present the Court
with any witness evidence relating to Tarek Hassan’s capture. However, they
provided the Court with the operational log of The Black Watch Battalion
which was created contemporaneously with the events in question (see
paragraph 11 above). It records that, when British forces arrived at the house,
Tarek Hassan was positioned on the roof, armed with an AK-47 machine
gun and that other firearms and documents of intelligence value were found
in the house. In addition, the Government provided records of interviews at
Camp Bucca with Tarek Hassan and screen shots of entries relating to him on
the AP3-Ryan database (see, respectively, paragraphs 23-24 and 18, 22 and
28 above). The Court has no grounds on which to question the authenticity
of these records. They show that Tarek Hassan was registered at Camp
Bucca on 23 April 2003, taken to the JFIT compound at 16.40 on 23 April
2003 and released to the civilian holding area of Camp Bucca on 25 April
2003 at 20.00 local time. The computer records further show that he was
questioned once on 23 April 2003 21.30 local time and again on 25 April
at 08.00 local time. Records of both interviews have been provided to the
Court. They show that Tarek Hassan’s identity as the applicant’s brother was
known and that it was established in the course of questioning that he had
no personal involvement with the Ba'ath Party or the Al-Quds Army.

53. In the Court’s view, the capture and questioning records are
consistent with the Government’s submission that Tarek Hassan was
captured as a suspected combatant or a civilian posing a threat to security.
This view is supported by other evidence which tends to show that Tarek
Hassan may well have been armed with, or at least in the possession of, an
AK-47 machine gun at the moment of his capture, namely the applicant’s
assertion that his younger brother had been left to protect the family
home (see paragraph 10 above) and Tarek Hassan’s reported explanation,
during his interrogation by British agents, of the presence of the weapon as
being for personal protection (see paragraph 24 above). The Camp Bucca
records further indicate that he was cleared for release as soon as it had been
established that he was a civilian who did not pose a threat to security.

54. The Court accepts that Tarek Hassan’s capture was linked to his
relationship with his brother, but only to the extent that the British forces,
having been made aware of the relationship by Tarek Hassan himself and
finding Tarek Hassan armed at the moment of capture (see paragraph 11
above), may have suspected that he also was involved with the Ba'ath Party
and Al-Quds Army. The Court does not find that the evidence supports
the claim that Tarek Hassan was taken into custody to be held until the
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applicant should surrender. If that had been the intention of the British
forces, he would not have been cleared for release immediately after the
second interview and less than 38 hours after his admission to Camp Bucca
(see paragraph 22 above).

55. As regards the date and place of Tarek Hassan’s release, the principal
evidence consists of entries from AP3-Ryan (see paragraph 28 above). One
entry made on 4 May 2003 recorded that Tarek Hassan had been released
on 2 May 2003, by coach, to Umm Qasr, on the ground of the “End of
Hostilities”. Another entry on 12 May 2003 found that Tarek Hassan was
not present in the Camp when a full check of detainees was made. The Court
considers, on the basis of these entries, taken together with the decision
made following the second screening interview not to continue to detain
Tarek Hassan, that he was in all probability released early in May 2003.
This view is further supported by the evidence provided by the Government
concerning the policy decision taken by British forces to release all detainees
prior to or immediately following the cessation of hostilities announced on
1 May 2003, save those suspected of criminal offences or of activities posing
a risk to security (see paragraph 27 above). As to the place of release, the
Court notes that Camp Bucca was situated only about 2.5 km from Umm
Qasr. Although the main text of the relevant military order relating to the
release of detainees from Camp Bucca did not list Umm Qasr as a drop-off
point (listing only four towns to the north of the Camp), the annex to the
order did describe Umm Qasr as a release area. It is impossible to be certain
in the absence of more conclusive evidence, but given the town’s proximity
to the Camp, its mention in the annex, the United Kingdom policy of
releasing detainees following the end of hostilities and the computer entries
concerning Tarek Hassan’s release, the Court finds that it is probable that
Tarek Hassan was released in or near Umm Qasr on 2 May 2003.

56. The Court is of the view that, in this case, since the evidence con-
cerning Tarek Hassan’s detention and release was, for the most part, acces-
sible only to the Government, the onus is on them to provide a plausible
and satisfactory explanation as to what happened to Tarek Hassan in the
Camp and to show that he was released and that the release followed a
safe procedure (see paragraph 49 above). The computer records show that
by 22 May 2003 the United Kingdom had captured and processed some
3,738 detainees in Iraq since the start of hostilities and had released all but
361 (see paragraph 28 above). In the light of the time that had elapsed before
the applicant lodged his claim and the large number of UK detainees that
were released from Camp Bucca around the end of April and the beginning
of May 2003, it is unsurprising that no eyewitness able to remember Tarek
Hassan’s release has been traced. In the circumstances of the present case,
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the Court finds that the evidence referred to above is sufficient to satisfy the
burden of proof on the Government.

57. Finally, there is no evidence before the Court to suggest that Tarek
Hassan was ill-treated while in detention. The interview records show that
he was questioned on two occasions shortly after being admitted to the
Camp and found to be a civilian, of no intelligence value and not posing
any threat to security. The witness statement submitted by the applicant,
of Mr Al-Saadoon, who claimed to have seen Tarek Hassan in the civilian
holding area in Camp Bucca in the period after he was questioned and
before he was released, makes no mention of any sign of injury on Tarek
Hassan or any complaint by him of ill-treatment. Moreover, apart from the
applicant’s witness statement, there is no evidence before the Court as to the
cause of Tarek Hassan’s death or the presence of marks of ill-treatment on
his body, since the death certificate contains no information on either point.
Assuming the applicant’s description of his brother’s body to be accurate, the
lapse of four months between Tarek Hassan’s release and his death does not
support the view that his injuries were caused during his time in detention.

58. Having established the facts of the case, the Court must next
examine the applicant’s complaints under the Convention.

II. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE CON-
VENTION

A. The parties’ submissions

1. The applicant

59. The applicant complained that the circumstances of Tarek Hassan’s
death gave rise to, at least, a prima facie violation of Articles 2 and 3 of the
Convention, entailing an obligation on the Government to undertake an
effective investigation. Article 2 of the Convention reads as follows:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his

life intentionally save in the execution of a sentence of a court following his conviction
of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this
Article when it results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”
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Article 3 of the Convention provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

60. The applicant emphasised that it was incumbent on the
UK authorities, which had sole knowledge of what happened to Tarek Hassan
following his arrest, to establish that he was alive when he left detention and
that he was not released into a situation which exposed him to the risk
of death or serious mistreatment. His disappearance and death following
detention by the United Kingdom gave rise to a prima facie case that Tarek
was either killed by or with the involvement of UK personnel or exposed
to a real risk of death or mistreatment by UK personnel by being released
in a remote or otherwise dangerous environment, or being transferred into
the hands of a third party. This engaged two issues under Articles 2 and 3.
Firstly, if the Government were unable to provide a plausible alternative
explanation of the events leading to Tarek Hassan’s death, then the United
Kingdom should be held liable for it. Secondly, there was an arguable case
of a violation of Articles 2 and 3, engaging the procedural obligation to
investigate.

2. The Government

61. The Government submitted that, in a case such as the present, no
duty to investigate could arise under Article 2 or 3 unless there was at least
an arguable case that the United Kingdom was responsible for ill-treating
Tarek Hassan or causing his death, or that Tarek Hassan’s death occurred
in territory that was controlled by the United Kingdom. This was not, on
the evidence, a case in which the death occurred in the custody of the State.
Such deaths might warrant a lower threshold or trigger for the investigative
duty, but this was not the case here. Tarek Hassan’s death occurred many
months after his release and in circumstances where there was nothing
pointing to United Kingdom State involvement in the death.

B. The Court’s assessment

62. According to the Court’s case-law, the obligation to protect the
right to life under Article 2, read in conjunction with the State’s general
duty under Article 1 of the Convention to “secure to everyone within
their jurisdiction the rights and freedoms defined in [the] Convention”,
requires by implication that there should be some form of effective official
investigation when individuals have been killed as a result of the use of force
by agents of the State (see Al-Skeini and Others v. the United Kingdom [GC],
no. 55721/07, § 163, ECHR 2011). In addition, Article 3 places a duty on
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the State to carry out an effective official investigation where an individual
makes a “credible assertion” that he has suffered ill-treatment in breach of
that provision at the hands of State officials, or, in the absence of an express
complaint, where there are other sufficiently clear indications that torture or
ill-treatment might have occurred (see Labita v. Italy [GC], no. 26772/95,
§ 131, ECHR 2000-1V, and Members of the Gldani Congregation of Jehovah’s
Witnesses and Others v. Georgia, no. 71156/01, § 97, 3 May 2007, and the
cases cited therein).

63. In the present case, with reference to the facts as assessed above
by the Court, there is no evidence to suggest that Tarek Hassan was ill-
treated while in detention, such as to give rise to an obligation on the
respondent State under Article 3 to carry out an official investigation. Nor
is there any evidence that the UK authorities were responsible in any way,
directly or indirectly, for Tarek Hassan’s death, which occurred some four
months after he was released from Camp Bucca, in a distant part of the
country not controlled by British forces. In the absence of any evidence of
the involvement of UK State agents in the death, or even of any evidence
that the death occurred within territory controlled by the United Kingdom,
no obligation to investigate under Article 2 can arise.

64. In conclusion, the Court considers that the complaints under
Articles 2 and 3 of the Convention are manifestly ill-founded within the
meaning of Article 35 § 3 (a) of the Convention and must be declared
inadmissible pursuant to Article 35 §§ 3 and 4 of the Convention.

III. ALLEGED VIOLATION OF ARTICLE 5 §§ 1, 2, 3 AND 4 OF THE
CONVENTION

65. 'The applicant alleged that his brother’s capture by British forces and
detention in Camp Bucca gave rise to breaches of his rights under Article 5
§§ 1, 2, 3 and 4 of the Convention, which provide in their relevant parts
as follows:

“1. Everyone has the right to liberty and security of person. No one shall be deprived

of his liberty save in the following cases and in accordance with a procedure prescribed
by law:

(b) the lawful arrest or detention of a person for non-compliance with the lawful
order of a court or in order to secure the fulfilment of any obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on reasonable suspicion of having committed
an offence or when it is reasonably considered necessary to prevent his committing an
offence or fleeing after having done so;
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2. Everyone who is arrested shall be informed promptly, in a language which he
understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c)
of this Article shall be brought promptly before a judge or other officer authorised by
law to exercise judicial power and shall be entitled to trial within a reasonable time or
to release pending trial. Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his detention shall be decided speedily by
a court and his release ordered if the detention is not lawful.”

The Government denied that Tarek Hassan fell within United Kingdom
jurisdiction at any material time. In the alternative, they denied that his
capture and detention, during an international armed conflict, gave rise to
any violation of the provisions of Article 5.

A. Jurisdiction

66. The applicant contended that at all material times his brother was
within the jurisdiction of the United Kingdom, within the meaning of
Article 1 of the Convention, which provides:

“The High Contracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in Section I of [the] Convention.”

1. The parties submissions

a. The applicant

67. 'The applicant submitted that Tarek Hassan fell within the United
Kingdom’s jurisdiction under Article 1 by virtue of the application of
the “effective control of an area” principle, as articulated by the Court in
Al-Skeini and Others, cited above, § 138-40. He further submitted that the
implication to be drawn from the judgment in A/-Skeini and Others was that
the United Kingdom had effective control over south-east Iraq following
the removal from power of the Baath regime, which had been achieved
by 1 May 2003. He pointed out that by 9 April 2003 coalition troops had
taken control of Baghdad and that by mid-April 2003, well before the
capture of Tarek Hassan, statements made by the Prime Minister of the
United Kingdom and by the director of operations for the US Joint Chiefs
of Staff indicated that the coalition forces considered the war effectively
over. With regard to the criteria identified by the Court as relevant to the
question whether a State exercised effective control of an area, namely
“the strength of the state’s military presence in the area” and “the extent to
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which its military, economic and political support for the local subordinate
administration provides it with influence and control over the region”, there
was no evidence of any significant practical difference between 23 April and
1 May 2003, and no good reason why there should be a difference in the
legal position.

68. In the alternative, the applicant argued that jurisdiction was clearly
established under the principle of State agent authority. It was the applicant’s
submission that, according to the Court’s case-law, jurisdiction on this
ground was not dependent on control over a building, area or vehicle but
might also arise simply where there was physical control or authority over
a person. Such authority and control over individuals did not have to be
exclusive or total in order for jurisdiction to arise. Nor was it necessary for
the State to be in a position to secure all the Convention rights to the person
under its control. On this basis, the Court should reject the Government’s
argument that bipartite or joint control was not sufficient for the purposes
of Article 1 of the Convention.

69. The applicant submitted that, following his brother’s arrest during
the night of 22/23 April 2003, when the latter was taken into the custody
of British soldiers, it could not realistically be disputed that the United
Kingdom had authority and control, and therefore Article 1 jurisdiction,
over him. In relation to the period after his admission to Camp Bucca,
the United Kingdom continued to exercise authority and control over
his detention. In particular, he was identified as a UK detainee on both
the UK AP3-Ryan database and the US Camp Bucca database. The
UK authorities were responsible for preparing a capture report and a
detention report. Immediately upon his arrival at the Camp, he was taken
to the JFIT compound, which was entirely controlled by British forces,
and he remained there until 25 April. Even following his transfer from
the JFIT compound, he remained under United Kingdom control, since
the UK authorities continued to assume responsibility over the well-being
of UK detainees in Camp Bucca; they liaised with the ICRC about their
treatment and the notification of their detention to their families; retained
full rights of access and had a resident monitoring team at Camp Bucca to
ensure compliance with domestic and international standards. The British
Military Provost Staff (military police) had an overseeing responsibility for
UK detainees, on whom they checked daily, and those requiring medical
attention would have been treated in British field hospitals. The United
Kingdom also remained responsible for classifying detainees under Articles 4
and 5 of the Third Geneva Convention. There was nothing to suggest that
the US authorities asserted any basis of their own for detaining Tarek
Hassan. The evidence of Major Wilson was that decisions as to whether
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to release a UK detainee were made by the United Kingdom. In Tarek
Hassan’s case, it was JFIT which recommended he be released. Moreover, if
a decision was made by the UK authorities to release a detainee, he could
not simply be released by the United States, but had to be processed out of
the Camp by the United Kingdom. In the applicant’s view, it was clear that
in guarding and escorting UK detainees at Camp Bucca, the United States
were acting as agents for the United Kingdom. This was confirmed by the
fact that the United Kingdom would reimburse the United States for the
costs involved in maintaining detainees. Holding detainees at the US base
was simply a matter of UK operational convenience. The position was no
different in substance from the United Kingdom contracting out the duties
of guarding their detainees to private contractors. The United Kingdom
could not contract out of its responsibility under the Convention for
detainees and could not absolve itself of responsibility by placing detainees
in the temporary custody of another organisation.

b. The Government

70. The Government emphasised that, according to the Court’s case-
law, the exercise of extraterritorial jurisdiction remained exceptional.
Furthermore, the concept of jurisdiction was not subject to the “living
instrument” doctrine. In Al-Skeini and Others, cited above, the Court
found that the United Kingdom had jurisdiction in relation to the
deaths of the applicants’ relatives because of a combination of two fact-
specific circumstances. The first key element was the fact that the United
Kingdom had, from 1 May 2003 until 24 June 2004, assumed authority
and responsibility for the maintenance of security in south-east Iraq as an
occupying power. The second element was the fact that the deaths occurred
during the course of security operations carried out by British forces
pursuant to that assumption of authority and responsibility. In the absence
of either of these factors, there would have been no jurisdictional link. In
particular, the Court did not find jurisdiction on the basis of the “effective
control of an area” doctrine and referred expressly to the findings of the
Court of Appeal in the domestic A/-Skeini proceedings, that it would have
been “utterly unreal” to suggest that in May 2003 the United Kingdom
was in effective control and was obliged to secure to everyone in Basrah
the rights and freedoms guaranteed by the Convention. On 23 April 2003,
when the applicant’s brother was arrested, the United Kingdom had not yet
assumed responsibility for security operations in south-east Iraq; this did
not take place until 1 May 2003.

71. The Government acknowledged that the Court had held that one

situation where there might be jurisdiction under Article 1 was where the
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Contracting State’s agents operating outside its territory exercised “total
and exclusive control” or “full and exclusive control” over an individual, for
example where an individual was in the custody of the Contracting State’s
agents abroad. However, they submitted that this basis of jurisdiction did
not apply in the active-hostilities phase of an international armed conflict,
where the agents of the Contracting State in question were operating in
territory of which they were not the occupying power. In such a case,
the conduct of the Contracting State would, instead, be subject to all the
requirements of international humanitarian law. Thus, anything occurring
before 1 May 2003, including Tarek Hassan’s capture, transfer to US custody
in Camp Bucca and questioning by British forces on 25 April 2003, was not
within the United Kingdom’s jurisdiction for the purposes of Article 1 of
the Convention.

72. In addition, the Government contended that Tarek Hassan did
not fall within United Kingdom jurisdiction following his admission to
Camp Bucca on the separate ground that, at that time, he was transferred
to the custody of the United States and ceased to be exclusively, or even
primarily, under UK control. According to the Government, the Court’s
case-law required that a Contracting State’s agents operating outside its
territory exercise “total and exclusive control” or “full and exclusive control”
over an individual in order for jurisdiction to be established; bipartite or
joint control was not sufficient to establish jurisdiction for the purposes
of Article 1. These conclusions were not affected by the fact that, under
paragraph 4 of the MOA (see paragraph 16 above), the United Kingdom
could have requested the return of Tarek Hassan to its custody from the
United States. There was no evidence that the United Kingdom had ever
made such a request. Moreover, the fact that provision for making such a
request was included in the MOA provided the clearest indication that, for
as long as the person concerned remained under US custody and control,
he was not within the jurisdiction of the United Kingdom. This position
of principle was supported by Article 12 of the Third Geneva Convention
(see paragraph 33 above). The first paragraph of Article 12 stated that the
“Detaining Power is responsible for the treatment given” to prisoners of war.
However, the second paragraph made it clear that, following the transfer
of a prisoner of war by the Detaining Power to another State Party to the
Convention, “responsibility for the application of the Convention rests on
the Power accepting them while they are in its custody”. Thus, during the
time that Tarek Hassan was detained at Camp Bucca, responsibility for the
application of the Third and Fourth Geneva Conventions in respect of him
rested on the United States.
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73. In any event, the Government contended that from 25 April 2003,
when Tarek Hassan was determined to be a civilian who should be released,
and was moved to the civilian holding area in Camp Bucca, neither the
United Kingdom nor the United States purported to exercise a legal right
to detain him. He stayed at the Camp only because the security situation
rendered it irresponsible simply to have released him immediately. He was
no longer being detained, but was in Camp Bucca awaiting transport to
his place of capture. Similarly, while he was being transported by coach by
British forces to the place of his release, he was a free person and was not in
the custody or control, or under the jurisdiction, of the United Kingdom.

2. The Court’s assessment

74. The Court notes that in A/lSkeini and Others (cited above,
§§ 130-42) it summarised the applicable principles on jurisdiction within
the meaning of Article 1 of the Convention exercised outside the territory
of the Contracting State as follows:

“130. ... As provided by [Article 1 of the Convention], the engagement undertaken
by a Contracting State is confined to ‘securing’ (‘reconnaitre” in the French text) the
listed rights and freedoms to persons within its own ‘jurisdiction’ (see Soering v. the
United Kingdom, 7 July 1989, § 86, Series A no. 161, and Bankovi¢ and Others
[v. Belgium and Others (dec.) [GC], no. 52207/99], § 66, [ECHR 2001-XII]).
TJurisdiction’ under Article 1 is a threshold criterion. The exercise of jurisdiction is a
necessary condition for a Contracting State to be able to be held responsible for acts or
omissions imputable to it which give rise to an allegation of the infringement of rights
and freedoms set forth in the Convention (see flascu and Others [v. Moldova and Russia
[GCI, no. 48787/99], § 311, [ECHR 2004-VII]).

a. The territorial principle

131. A State’s jurisdictional competence under Article 1 is primarily territorial
(see Soering, cited above, § 86; Bankovi¢ and Others, cited above, §§ 61 and 67;
and llagcu and Others, cited above, § 312). Jurisdiction is presumed to be exercised
normally throughout the State’s territory (see flascu and Others, cited above, § 312,
and Assanidze v. Georgia [GC], no. 71503/01, § 139, ECHR 2004-II). Conversely,
acts of the Contracting States performed, or producing effects, outside their territories
can constitute an exercise of jurisdiction within the meaning of Article 1 only in
exceptional cases (see Bankovic and Others, cited above, § 67).

132. To date, the Court in its case-law has recognised a number of exceptional
circumstances capable of giving rise to the exercise of jurisdiction by a Contracting State
outside its own territorial boundaries. In each case, the question whether exceptional
circumstances exist which require and justify a finding by the Court that the State
was exercising jurisdiction extraterritorially must be determined with reference to the
particular facts.
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B. State agent authority and control

133. The Court has recognised in its case-law that, as an exception to the principle
of territoriality, a Contracting State’s jurisdiction under Article 1 may extend to acts of
its authorities which produce effects outside its own territory (see Drozd and Janousek
[v. France and Spain, 26 June 1992], § 91[, Series A no. 240]; Loizidou [v. Turkey]
(preliminary objections), [23 March 1995], § 62, [Series A no. 310]; Loizidou v. Turkey
(merits), 18 December 1996, § 52, Reports of Judgments and Decisions 1996-V1; and
Bankovic and Others, cited above, § 69). The statement of principle, as it appears in
Drozd and Janousek and the other cases just cited, is very broad: the Court states merely
that the Contracting Party’s responsibility ‘can be involved’ in these circumstances. It is
necessary to examine the Court’s case-law to identify the defining principles.

134. Firstly, it is clear that the acts of diplomatic and consular agents, who are
present on foreign territory in accordance with provisions of international law, may
amount to an exercise of jurisdiction when these agents exert authority and control
over others (see Bankovié and Others, cited above, § 73; see also X v. Germany,
no. 1611/62, Commission decision of 25 September 1965, Yearbook 8, p. 158; X. ».
the United Kingdom, no. 7547/76, Commission decision of 15 December 1977,
DR 12, p. 73; and M. v. Denmark, no. 17392/90, Commission decision of 14 October
1992, DR 73, p. 193).

135. Secondly, the Court has recognised the exercise of extraterritorial jurisdiction
by a Contracting State when, through the consent, invitation or acquiescence of the
Government of that territory, it exercises all or some of the public powers normally
to be exercised by that Government (see Bankovié and Others, cited above, § 71).
Thus, where, in accordance with custom, treaty or other agreement, authorities of the
Contracting State carry out executive or judicial functions on the territory of another
State, the Contracting State may be responsible for breaches of the Convention
thereby incurred, as long as the acts in question are attributable to it rather than to
the territorial State (see Drozd and Janousek, cited above; Gentilhomme and Others v.
France, nos. 48205/99, 48207/99 and 48209/99, 14 May 2002; and also X. and Y. v.
Switzerland, nos. 7289/75 and 7349/76, Commission decision of 14 July 1977, DR 9,
p- 57).

136. In addition, the Court’s case-law demonstrates that, in certain circumstances,
the use of force by a State’s agents operating outside its territory may bring the
individual thereby brought under the control of the State’s authorities into the
State’s Article 1 jurisdiction. This principle has been applied where an individual
is taken into the custody of State agents abroad. For example, in Ocalan [v. Turkey
[GC], no. 46221/99], § 91, [ECHR 2005-1V], the Court held that ‘directly after
being handed over to the Turkish officials by the Kenyan officials, the applicant was
effectively under Turkish authority and therefore within the “jurisdiction” of that State
for the purposes of Article 1 of the Convention, even though in this instance Turkey
exercised its authority outside its territory’. In Issa and Others v. Turkey, [no. 31821/96,
16 November 2004], the Court indicated that, had it been established that Turkish
soldiers had taken the applicants’ relatives into custody in northern Iraq, taken them
to a nearby cave and executed them, the deceased would have been within Turkish
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jurisdiction by virtue of the soldiers’ authority and control over them. In A/-Saadoon
and Mufdhi v. the United Kingdom ((dec.), no. 61498/08, §§ 86-89, 30 June 2009),
the Court held that two Iragi nationals detained in British-controlled military prisons
in Iraq fell within the jurisdiction of the United Kingdom, since the United Kingdom
exercised total and exclusive control over the prisons and the individuals detained in
them. Finally, in Medvedyev and Others v. France (|GC], no. 3394/03, § 67, ECHR
2010), the Court held that the applicants were within French jurisdiction for the
purposes of Article 1 of the Convention by virtue of the exercise by French agents of
full and exclusive control over a ship and its crew from the time of its interception in
international waters. The Court does not consider that jurisdiction in the above cases
arose solely from the control exercised by the Contracting State over the buildings,
aircraft or ship in which the individuals were held. What is decisive in such cases is the
exercise of physical power and control over the person in question.

137. It is clear that, whenever the State, through its agents, exercises control and
authority over an individual, and thus jurisdiction, the State is under an obligation
under Article 1 to secure to that individual the rights and freedoms under Section I
of the Convention that are relevant to the situation of that individual. In this sense,
therefore, the Convention rights can be ‘divided and tailored’ (compare Bankovic¢ and

Others, cited above, § 75).
y. Effective control over an area

138. Another exception to the principle that jurisdiction under Article 1 is limited
to a State’s own territory occurs when, as a consequence of lawful or unlawful military
action, a Contracting State exercises effective control of an area outside that national
territory. The obligation to secure, in such an area, the rights and freedoms set out in
the Convention, derives from the fact of such control, whether it be exercised directly,
through the Contracting State’s own armed forces, or through a subordinate local
administration (see Loizidou (preliminary objections), cited above, § 62; Cyprus v.
Turkey [[GC], no. 25781/94], § 76, [ECHR 2001-IV]; Bankovi¢ and Others, cited
above, § 70; llascu and Others, cited above, §§ 314-16; and Loizidou (merits), cited
above, § 52). Where the fact of such domination over the territory is established, it
is not necessary to determine whether the Contracting State exercises detailed control
over the policies and actions of the subordinate local administration. The fact that the
local administration survives as a result of the Contracting State’s military and other
support entails that State’s responsibility for its policies and actions. The controlling
State has the responsibility under Article 1 to secure, within the area under its control,
the entire range of substantive rights set out in the Convention and those additional
Protocols which it has ratified. It will be liable for any violations of those rights (see
Cyprus v. Turkey, cited above, §§ 76-77).

139. It is a question of fact whether a Contracting State exercises effective control
over an area outside its own territory. In determining whether effective control exists,
the Court will primarily have reference to the strength of the State’s military presence
in the area (see Loizidou (merits), cited above, §§ 16 and 56, and Zascu and Others,
cited above, § 387). Other indicators may also be relevant, such as the extent to which
its military, economic and political support for the local subordinate administration
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provides it with influence and control over the region (see llascu and Others, cited

above, §§ 388-94).

140. The ‘effective control” principle of jurisdiction set out above does not replace
the system of declarations under Article 56 of the Convention (formerly Article 63)
which the States decided, when drafting the Convention, to apply to territories
overseas for whose international relations they were responsible. Article 56 § 1
provides a mechanism whereby any State may decide to extend the application of the
Convention, ‘with due regard ... to local requirements’, to all or any of the territories
for whose international relations it is responsible. The existence of this mechanism,
which was included in the Convention for historical reasons, cannot be interpreted
in present conditions as limiting the scope of the term ‘jurisdiction’ in Article 1. The
situations covered by the ‘effective control’ principle are clearly separate and distinct
from circumstances where a Contracting State has not, through a declaration under
Article 56, extended the Convention or any of its Protocols to an overseas territory for
whose international relations it is responsible (see Loizidou (preliminary objections),
cited above, §S 86-89, and Quark Fishing Ltd [v. the United Kingdom (dec.),
no. 15305/06, ECHR 2006-XIV]).

d. The legal space (‘espace juridique’) of the Convention

141. The Convention is a constitutional instrument of European public order (see
Loizidou (preliminary objections), cited above, § 75). It does not govern the actions of
States not Parties to it, nor does it purport to be a means of requiring the Contracting
States to impose Convention standards on other States (see Soering, cited above, § 86).

142. The Court has emphasised that, where the territory of one Convention State
is occupied by the armed forces of another, the occupying State should in principle
be held accountable under the Convention for breaches of human rights within the
occupied territory, because to hold otherwise would be to deprive the population
of that territory of the rights and freedoms hitherto enjoyed and would result in a
‘vacuum’ of protection within the ‘legal space of the Convention’ (see Cyprus v.
Turkey, cited above, § 78, and Bankovic¢ and Others, cited above, § 80). However, the
importance of establishing the occupying State’s jurisdiction in such cases does not
imply, a contrario, that jurisdiction under Article 1 of the Convention can never exist
outside the territory covered by the Council of Europe member States. The Court has
not in its case-law applied any such restriction (see, among other examples, Ocalan;

Issa and Others; Al-Saadoon and Mufdhi; and Medvedyev and Others, all cited above).”
75. In Al-Skeini and Others, cited above, the Court found that the

applicants’ relatives fell within United Kingdom jurisdiction because,
during the period from 1 May 2003 to 28 June 2004, the United Kingdom
had assumed authority for the maintenance of security in south-east Iraq
and their relatives were killed in the course of security operations carried
out by British troops pursuant to that assumption of authority (ibid.,
§§ 143-50). In the light of this finding, it was unnecessary to determine
whether jurisdiction also arose on the ground that the United Kingdom



230 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

was in effective military control of south-east Iraq during that period.
However, the statement of facts in Al-Skeini and Others included material
which tended to demonstrate that the United Kingdom was far from
being in effective control of the south-eastern area which it occupied, and
this was also the finding of the Court of Appeal, which heard evidence
on this question in the domestic A/-Skeini proceedings (see Al-Skeini
and Others, cited above, §§ 20-23 and § 80). The present case concerns
an ecarlier period, before the United Kingdom and its coalition partners
had declared that the active-hostilities phase of the conflict had ended
and that they were in occupation, and before the United Kingdom had
assumed responsibility for the maintenance of security in the south-east
of the country (ibid., §§ 10-11). However, as in Al-Skeini and Others, the
Court does not find it necessary to decide whether the United Kingdom
was in effective control of the area during the relevant period, because it
finds that the United Kingdom exercised jurisdiction over Tarek Hassan
on another ground.

76. Following his capture by British troops early in the morning of
23 April 2003, until he was admitted to Camp Bucca later that afternoon,
Tarek Hassan was within the physical power and control of the British
soldiers and therefore fell within United Kingdom jurisdiction under
the principles outlined in paragraph 136 of Al-Skeini and Others, set out
above. The Government, in their observations, acknowledged that where
State agents operating extraterritorially take an individual into custody, this
is a ground of extraterritorial jurisdiction which has been recognised by
the Court. However, they submitted that this basis of jurisdiction should
not apply in the active-hostilities phase of an international armed conflict,
where the agents of the Contracting State are operating in territory of which
they are not the occupying power, and where the conduct of the State will
instead be subject to the requirements of international humanitarian law.

77. The Court is not persuaded by this argument. A/-Skeini and Others
was also concerned with a period when international humanitarian law
was applicable, namely the period when the United Kingdom and its
coalition partners were in occupation of Iraq. Nonetheless, in that case
the Court found that the United Kingdom exercised jurisdiction under
Article 1 of the Convention over the applicants’ relatives. Moreover, to
accept the Governments argument on this point would be inconsistent
with the case-law of the International Court of Justice, which has held that
international human rights law and international humanitarian law may
apply concurrently (see paragraphs 35-37 above). As the Court has observed
on many occasions, the Convention cannot be interpreted in a vacuum
and should so far as possible be interpreted in harmony with other rules of
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international law of which it forms part (see, for example, Al-Adsani v. the
United Kingdom [GC], no. 35763/97, § 55, ECHR 2001-XI). This applies
equally to Article 1 as to the other Articles of the Convention.

78. With regard to the period after Tarek Hassan entered Camp Bucca,
the Government raise an alternative ground for excluding jurisdiction,
namely that his admission to the Camp involved a transfer of custody from
the United Kingdom to the United States. However, notwithstanding the
Government’s textual arguments based on the terms of the MOA and on
Article 12 of the Third Geneva Convention (see paragraphs 16, 33 and 72
above), the Court is of the view that, having regard to the arrangements
operating at Camp Bucca, during this period Tarek Hassan continued to
fall under the authority and control of British forces. He was admitted to
the Camp as a UK prisoner. Shortly after his admission, he was taken to
the JFIT compound, which was entirely controlled by British forces (see
paragraph 15 above). In accordance with the MOA which set out the
various responsibilities of the United Kingdom and the United States in
relation to individuals detained at the Camp, the United Kingdom had
responsibility for the classification of UK detainees under the Third and
Fourth Geneva Conventions and for deciding whether they should be
released (see paragraph 16 above). This is what happened following Tarek
Hassan’s interrogation at the JFIT compound, when the UK authorities
decided that he was a civilian who did not pose a threat to security and
ordered that he should be released as soon as practicable. While it is true
that certain operational aspects relating to Tarek Hassan’s detention at Camp
Bucca were transferred to US forces, in particular the tasks of escorting him
to and from the JFIT compound and guarding him elsewhere in the Camp,
the United Kingdom retained authority and control over all aspects of the
detention relevant to the applicant’s complaints under Article 5.

79. Finally, the Court notes the Government’s argument that once
Tarek Hassan had been cleared for release and taken to the civilian holding
area, he was no longer a detainee and therefore fell outside United Kingdom
jurisdiction. In the Court’s view, however, it appears clear that Tarek
Hassan remained in the custody of armed military personnel and under the
authority and control of the United Kingdom until the moment he was let
off the coach that took him from the Camp.

80. In conclusion, therefore, the Court finds that Tarek Hassan fell
within the jurisdiction of the United Kingdom from the moment of his
capture by British troops, at Umm Qasr on 23 April 2003, until his release
from the coach that took him from Camp Bucca to the drop-off point, most
probably Umm Qasr on 2 May 2003 (see paragraph 55 above).
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B. The merits of the complaints under Article 5 §§ 1, 2, 3 and 4
1. The parties submissions

a. The applicant

81. Theapplicant did not accept that Tarek Hassan’s arrest and detention
fell within the active-combat phase of an international armed conflict,
since by 9 April 2003 coalition troops had taken control of Baghdad and
removed the Baath Party from power. However, even if the arrest and
detention of Tarek Hassan had taken place in the active-combat phase, this
would not displace the application of the Convention. Article 15 created
a specific power to take measures derogating from the Convention to the
extent strictly required by the exigencies of “war or other public emergency
threatening the life of the nation”. There had been no derogation in this case
and there could be no implied displacement of Convention rights. It was
important to remember the historical context in which the Convention was
drafted, namely the aftermath of a global conflict. With the memory of war
still fresh, the drafters addressed their minds to the question whether the
fundamental rights the Convention recognised should apply differently in
wartime and decided that they should only (i) in so far as necessary to deal
with the exigencies of a war or public emergency, (ii) provided the State’s
other obligations under international law were respected and (iii) provided
the State derogated formally and openly. The result was Article 15. If the
drafters had intended to create a regime under which human rights would
automatically be displaced or rewritten in times of international conflict,
they would have done so.

82. The applicant did not accept that there was any evidence of State
practice by High Contracting Parties to the effect that the Convention need
not be complied with in detaining actual or suspected combatants in the
course of international armed conflict. Even if there were, there was no
evidence of accompanying opinio juris. Moreover, even if there were both,
the function of the Court under Article 19 was to ensure the observance
of the Convention, not to apply it only where States were in the habit
of applying it. Nor did the Courts case-law, for example Varnava and
Others v. Turkey ([GC], nos. 16064/90, 16065/90, 16066/90, 16068/90,
16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, § 185, ECHR
2009), assist the Governments case. In that judgment, the Court held
that the relevant rules of international humanitarian law expanded the
obligations on States under Article 2; it did not support the proposition
that fundamental rights were automatically curtailed in wartime. Inherent
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in the concept of “interpreting a provision in so far as possible in the light
of general principles of international law” was recognition that there was a
range of possible meanings and that some proposed interpretations would
fall outside that range. The Government’s “displacement” argument was
essentially that Convention rights must be read as if they contained a wide
“wartime” exception which they did not actually contain. Such an approach
was not supported by Varnava and Others. Finally, the applicant submitted
that the Governments reliance on the International Court of Justice’s
advisory opinion on 7he Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory was hard to understand, since in that
opinion the International Court of Justice expressly found that derogation
was the only means of displacing a provision of international human rights
law (see paragraph 36 above).

83. The Court had often applied the Convention in situations of
armed conflict and recognised that in principle it was not displaced (the
applicant referred to the following cases: Abmet Ozkan and Others v. Turkey,
no. 21689/93, §§ 85 and 319, 6 April 2004; Varnava and Others, cited
above, § 191; Al-Jedda v. the United Kingdom [GC], no. 27021/08, § 105,
ECHR 2011; Al-Skeini and Others, cited above, §§ 164-67). This was,
moreover, supported by the Advisory Opinion of the International Court of
Justice in 7he Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (§ 106, see paragraph 36 above). In the applicant’s
submission, the International Court of Justice was recognising in this passage
that there might be some rights that fall within the scope of international
humanitarian law but to which no human rights convention extended.
In the applicant’s view, the position was that, at most, the provisions of
international humanitarian law might influence the interpretation of the
provisions of the Convention. For example, they might be relevant in
determining what acts were strictly required by the exigencies of the situation
for the purposes of a derogation from Article 2. In the context of Article 5,
this might, in an appropriate case, inform the Court’s interpretation of
“competent legal authority” and “offence” in Article 5 § 1 (c). However,
it was not right that Article 5 was displaced in circumstances in which the
Geneva Conventions were engaged. The Convention was a treaty aimed at
protecting fundamental rights. Its provisions should not be distorted, still
less ignored altogether, to make life easier for States which failed to use the
mechanism within the Convention that expressly dictated how they were to
reconcile its provisions with the exigencies of war.

84. 'The applicant further contended that, in any event, the Government
had not identified anything that British forces were required to do by the
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Geneva Conventions that would have obliged them to act contrary to
Article 5. The Iraq war was a non-international armed conflict following the
collapse of Saddam Hussein’s forces and the occupation by coalition forces.
There was considerably less treaty law applicable to non-international armed
conflicts than to international armed conflicts. International humanitarian
law stipulated minimum requirements on States in situations of armed
conflict but did not provide powers. In reality, the Government’s submission
that the Convention should be “displaced” was an attempt to reargue the
question of Article 1 jurisdiction which was decided in A/-Skeini and Others
(cited above). If the Government’s position were correct, it would have the
effect of wholly depriving victims of a contravention of any effective remedy,
since the Third and Fourth Geneva Conventions were not justiciable at the
instance of an individual. Such a narrowing of the rights of individuals in
respect of their treatment by foreign armed forces would be unprincipled
and wrong.

85. Finally, even if the Court were to decide that Article 5 should be
interpreted in the light of the Third and Fourth Geneva Conventions, Tarek
Hassan was arrested and detained as a means of inducing the applicant to
surrender. The detention was arbitrary, it did not fall within any of the
lawful categories under Article 5 § 1 and it was not even permissible under
international humanitarian law.

b. The Government

86. The Government submitted that the drafters of the Convention did
not intend that an alleged victim of extraterritorial action in the active phase
of an international armed conflict, such as a prisoner of war protected by the
Third Geneva Convention, who might nonetheless wish to allege a breach
of Article 5, would benefit from the protections of the Convention. There
was nothing to suggest any such intent within the Convention or its travaux
préparatoires, or indeed in the wording or travaux préparatoires of the 1949
Geneva Conventions, which would have been at the forefront of the minds
of those drafting the Convention as establishing the relevant applicable legal
regime. Furthermore, such intent would be inconsistent with the practical
realities of conduct of active hostilities in an international armed conflict,
and also with such Convention jurisprudence as there was bearing on the
issue.

87. It was the Government’s primary contention that the relevant events
took place outside the jurisdiction of the United Kingdom. In the alternative,
if the Court were to find that the United Kingdom had jurisdiction over
Tarek Hassan during his detention, the Government contended that Art-
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icle 5 had to be interpreted and applied in conformity and harmony with
international law. Where provisions of the Convention fell to be applied in
the context of an international armed conflict, and in particular the active
phase of such a conflict, the application had to take account of international
humanitarian law, which applied as the lex specialis, and might operate to
modify or even displace a given provision of the Convention. Thus, in Cyprus
v. Turkey (nos. 6780/74 and 6950/75, Commission’s Report of 10 July 1976,
unreported), the European Commission of Human Rights did not consider
it necessary to address the question of a breach of Article 5 where persons
were detained under the Third Geneva Convention in the context of the
taking of prisoners of war. Moreover, it had been the consistent approach
of the International Court of Justice that international humanitarian law
applied as lex specialis in the context of an international armed conflict in
circumstances where a given human rights treaty also applied. This view
was supported by the Report of the Study Group of the International Law
Commission on the “Fragmentation of International Law” (see paragraph 38
above) and by academic writers, such as the authors of 7he Handbook of
International Humanitarian Law (D. Fleck (ed.), Oxford University Press)
and The Handbook of the International Law of Military Operations (T. Gill
and D. Fleck (eds.), Oxford University Press).

88. The Government argued that the right to liberty under Article 5
of the Convention had to be considered in the context of the fundamental
importance of capture and detention of actual or suspected combatants in
armed conflict. It could not be, and it was not so, that a Contracting State,
when its armed forces were engaged in active hostilities in an armed conflict
outside its own territory, had to afford the procedural safeguards of Article 5
to enemy combatants whom it took as prisoners of war, or suspected enemy
combatants whom it detained pending determination of whether they were
entitled to such status. In addition, in so far as the issue arose in the present
case, the same principle had to apply in relation to the detention of civilians
where this was “absolutely necessary” for security reasons, in accordance
with Article 42 of the Fourth Geneva Convention (see paragraph 33 above).
In the present case, since Tarek Hassan had been captured and initially
detained as a suspected combatant, Article 5 was displaced by international
humanitarian law as lex specialis, or modified so as to incorporate or allow for
the capture and detention of actual or suspected combatants in accordance
with the Third and/or Fourth Geneva Conventions, such that there was no
breach by the United Kingdom with respect to the capture and detention
of Tarek Hassan.

89. In the alternative, if the Court were to find that Article 5 applied
and was not displaced or modified in situations of armed conflict, the
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Government submitted that the list in Article 5 § 1 of permissible purposes
of detention had to be interpreted in such a way that it took account of
and was compatible with the applicable lex specialis, namely international
humanitarian law. The taking of prisoners of war pursuant to the Third
Geneva Convention, and the detention of civilians pursuant to the Fourth
Geneva Convention, had to be a lawful category of detention under Article 5
§ 1 of the Convention; it fell most readily as a “lawful detention” within
Article 5§ 1 (). In this special context, the concept of “offence” within
that provision could correctly be interpreted to include participation as an
enemy combatant and/or challenging the security of the Detaining Power
within Article 42 of the Fourth Geneva Convention. The key question for
the purposes of Article 5 § 1 would then be whether the detention of Tarek
Hassan was a “lawful detention” in the context of an international armed
conflict; the Government submitted that it evidently was. Tarek Hassan
was encountered by British forces as a “gunman”, armed with an AK-47
machine gun, on the roof of a house belonging to a general of the Al-Quds
Army, where firearms as well as intelligence material were found. He was
captured as a suspected combatant and British forces were lawfully entitled
under international humanitarian law to capture and detain him undil his
status was finally determined.

90. The Government recognised that difficult issues might arise as to the
applicability of Article 15 in relation to a case such as the present. Consistently
with the practice of all other Contracting Parties which had been involved
in such operations, the United Kingdom had not derogated; there had
been no need to do so, since the Convention could and did accommodate
detention in such cases, having regard to the lex specialis, international
humanitarian law. The inclusion of Article 15 in the Convention in no sense
indicated that, in time of war or public emergency threatening the life of the
nation, obligations under the Convention would at all times be interpreted
in exactly the same way as in peacetime. Any argument that, unless there
had been a derogation under Article 15, Article 5 should be interpreted
and applied regardless of the context and the detailed rules of international
humanitarian law governing detention of suspected combatants would risk
diminishing the protections available to combatants or civilians (in effect, by
precipitating derogations by concerned States). It would also be inconsistent
with a seemingly universal State practice in terms of the detention of actual
or suspected combatants in international armed conflicts, as well as the
jurisprudence of the Court and the International Court of Justice, which
had made it clear that the application of international humanitarian law as
lex specialis was a general principle, and not one that depended on whether
there had been a derogation under an applicable human rights treaty.
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c. The third party

91. In the third party’s submissions filed in the present case, the Human
Rights Centre of the University of Essex emphasised that, as the Court
had held in its case-law, the Convention should be interpreted in harmony
with other rules of public international law, of which it forms part. Such
a principle was desirable and necessary, to avoid States being faced with
irreconcilable legal obligations and controversial results. This was particularly
important with relation to the detention regime applicable in international
armed conflicts, since this regime was specifically designed for the situation
in question and since the Third and Fourth Geneva Conventions enjoyed
universal ratification. There was one sentence in the Courts judgment in
Al-Jedda, cited above, § 107, which might be read as suggesting that the
Court would only take account of international humanitarian law where
it imposed an obligation, and not where it authorised a course of conduct,
namely where it was stated: “... the Court does not find it established that
international humanitarian law places an obligation on an Occupying
Power to use indefinite internment without trial”. However, it was the view
of the third party that, in the context of the judgment, it appeared that the
Court was not looking at international humanitarian law in its own right
but as a source of possible rules which could be read into a Security Council
resolution. The United Kingdom Government could have chosen to raise
international humanitarian law as an independent basis for detention but
chose instead to rely exclusively on the Security Council resolution. The
sentence quoted from Al-Jedda did not indicate that the Court would
take account of international humanitarian law only where it imposed an
obligation on States.

92. The third party pointed out that, in common with many areas of
international law which had been developed as comprehensive regimes
for particular fields of activity, the law of armed conflict and international
humanitarian law (hereinafter “international humanitarian law”) had
developed its own internal coherence and understandings. The key
underlying assumption was that this law represented a balance between
military necessity and humanitarian considerations. This meant that there
could be no appeal to military necessity outside the treaty rule, which itself
took account of military exigencies. A second underlying principle was that
this field of law was based not on rights, but on the obligations of parties
to a conflict. Thirdly, the rules applicable to an individual depended on
his status as a member of a group, for example a combatant or a civilian.
Fourthly, while reference was often made to the “principles” of international
humanitarian law, the principles themselves were not legal rules; the rules
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were to be found in treaty provisions which represented the articulation
of those principles in legally binding form. It was clear, therefore, that the
internal coherence of international humanitarian law was significantly
different from that of human rights law.

93. Of the relationships between various fields of international law, that
between international humanitarian law and international human rights
law was not alone in being problematical, but it had received the most
attention. By virtue of the express terms of certain human rights treaties,
they continued to apply in situations of “war or other public emergency”,
while the rules on international armed conflicts applied whenever there was
an armed conflict between two or more States, including where one State
occupied part or all of the territory of another. This meant that certain
human rights treaties remained applicable, possibly in a modified way,
in circumstances in which the law of armed conflict was also applicable.
The International Court of Justice had addressed the relationship on
three occasions (see paragraphs 35-37 above). Certain elements emerged
clearly from this case-law. Firstly, that the applicability of international
humanitarian law did not displace the jurisdiction of a human rights body.
That resulted from the finding that human rights law remained applicable
in all circumstances. Secondly, where international humanitarian law was
applicable, a human rights body had two choices. Either it had to apply
human rights law through the lens of international humanitarian law or
it had to blend human rights law and international humanitarian law
together. That was the only possible interpretation of certain matters
being the province of both bodies of rules, whilst others were regulated by
international humanitarian law. The reference to lex specialis was unhelpful,
which might account for the fact that the International Court of Justice did
not refer to it in the Armed Activities on the Territory of the Congo judgment
(see paragraph 37 above). Use of this term had served to obfuscate the
debate rather than provide clarification.

94. The International Court of Justice had provided apparently
conflicting guidance on the question of the need for derogation before a
State could rely on international humanitarian law. If the basis for using
international humanitarian law at all was that human rights bodies should
take account of other areas of international law, that might be thought
to point to its use whether or not a State had derogated and whether or
not it invoked international humanitarian law. On the other hand, where
the State had done neither, the human rights body might wish to refer to
the applicability of international humanitarian law, whilst saying that the
State had chosen to be judged by the higher standard of peacetime human
rights law, although such an approach might run the risk of appearing
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disconnected from reality. Where the State had not derogated but had relied
on international humanitarian law, it would be open to the human rights
body either to take account of international humanitarian law or to insist
that the only way of modifying international human rights obligations was
by derogation.

95. As regards the interplay between the two regimes, there could be
no single applicable rule. Any given situation was likely to require elements
of both bodies of law working together, but the balance and interplay
would vary. Accordingly, there might be situations, such as the detention of
prisoners of war, in which the combination of criteria lead to the conclusion
that international humanitarian law would carry more weight, and
determination of human rights violations regarding issues such as grounds
and review of detention would be based on the relevant rules of international
humanitarian law. Even in such contexts, however, human rights law would
not be under absolute subjection to international humanitarian law. For
example, if there were allegations of ill-treatment, human rights law would
still assist in determining issues such as the specificities of the acts which
constituted a violation. From the perspective of the human rights body, it
would be advantageous to use human rights law as the first step to identify
the issues that needed to be addressed, for example, periodicity of review of
lawfulness of detention, access to information about reasons of detention,
legal assistance before the review mechanism. The second step would be
to undertake a contextual analysis using both international humanitarian
law and human rights law, in the light of the circumstances of the case
at hand. On condition that the human rights body presented its analysis
with sufficient coherence and clarity, the decisions generated would provide
guidance to both States and armed forces ahead of future action. It went
without saying that the approaches and the result had to be capable of being
applied in practice in situations of armed conflict.

2. The Court’s assessment

a. The general principles to be applied

96. Article 5 § 1 of the Convention sets out the general rule that
“[e]veryone has the right to liberty and security of the person” and that
“[n]o one shall be deprived of his liberty” except in one of the circumstances
set out in sub-paragraphs (a) to (f) thereof.

97. It has long been established that the list of grounds of permissible
detention in Article 5 § 1 does not include internment or preventive
detention where there is no intention to bring criminal charges within a

reasonable time (see Lawless v. Ireland (no. 3), 1 July 1961, pp. 51-53,
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§§ 13-14, Series A no. 3; Ireland v. the United Kingdom, 18 January 1978,
§ 196, Series A no. 25; Guzzardi v. Italy, 6 November 1980, § 102, Series A
no. 39; Jédius v. Lithuania, no. 34578/97, §§ 47-52, ECHR 2000-IX; and
Al-Jedda, cited above, § 100). Moreover, the Court considers that there
are important differences of context and purpose between arrests carried
out during peacetime and the arrest of a combatant in the course of an
armed conflict. It does not take the view that detention under the powers
provided for in the Third and Fourth Geneva Conventions is congruent
with any of the categories set out in sub-paragraphs (a) to (f). Although
Article 5 § 1 (c) might at first glance seem the most relevant provision,
there does not need to be any correlation between security internment
and suspicion of having committed an offence or risk of the commission
of a criminal offence. As regards combatants detained as prisoners of war,
since this category of person enjoys combatant privilege, allowing them to
participate in hostilities without incurring criminal sanctions, it would not
be appropriate for the Court to hold that this form of detention falls within
the scope of Article 5 § 1 (c).

98. In addition, Article 5 § 2 requires that every detainee should be
informed promptly of the reasons for his arrest and Article 5 § 4 requires that
every detainee should be entitled to take proceedings to have the lawfulness
of his detention decided speedily by a court. Article 15 of the Convention
provides that “[i]n time of war or other public emergency threatening the
life of the nation”, a Contracting State may take measures derogating from
certain of its obligations under the Convention, including Article 5. In
the present case, the United Kingdom did not purport to derogate under
Article 15 from any of its obligations under Article 5.

99. This is the first case in which a respondent State has requested the
Court to disapply its obligations under Article 5 or in some other way to
interpret them in the light of powers of detention available to it under
international humanitarian law. In particular, in A/-Jedda, cited above, the
United Kingdom Government did not contend that Article 5 was modified
or displaced by the powers of detention provided for by the Third and
Fourth Geneva Conventions. Instead they argued that the United Kingdom
was under an obligation to the United Nations Security Council to place
the applicant in internment and that, because of Article 103 of the United
Nations Charter, this obligation had to take primacy over the United
Kingdom’s obligations under the Convention. It was the Government’s case
that an obligation to intern the applicant arose from the text of United
Nations Security Council Resolution 1546 and annexed letters and also
because the Resolution had the effect of maintaining the obligations placed
on occupying powers under international humanitarian law, in particular
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Article 43 of the Hague Regulations (see Al-Jedda, cited above, § 107). The
Court found that no such obligation arose. It was only before the European
Commission of Human Rights, in Cyprus v. Turkey (cited above), that a
question arose similar to that in the present case, namely whether it was
compatible with the obligations under Article 5 of the Convention to detain
a person under the Third and Fourth Geneva Conventions in the absence
of a valid derogation under Article 15 of the Convention. In its report,
the Commission refused to examine possible violations of Article 5 with
regard to detainees accorded prisoner-of-war status, and took account of
the fact that both Cyprus and Turkey were parties to the Third Geneva
Convention (see § 313 of the report). The Court has not, until now, had the
opportunity to review the approach of the Commission and to determine
such a question itself.

100. The starting-point for the Court’s examination must be its constant
practice of interpreting the Convention in the light of the rules set out in
the Vienna Convention on the Law of Treaties of 23 May 1969 (see Golder
v. the United Kingdom, 21 February 1975, § 29, Series A no. 18, and many
subsequent cases). Article 31 of the Vienna Convention, which contains
the “general rule of interpretation” (see paragraph 34 above), provides
in paragraph 3 that there shall be taken into account, together with the
context, (a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) any
subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation; and (c) any relevant
rules of international law applicable in the relations between the parties.

101. There has been no subsequent agreement between the High Con-
tracting Parties as to the interpretation of Article 5 in situations of inter-
national armed conflict. However, in respect of the criterion set out in
Article 31 § 3 (b) of the Vienna Convention (see paragraph 34 above), the
Court has previously stated that a consistent practice on the part of the High
Contracting Parties, subsequent to their ratification of the Convention, could
be taken as establishing their agreement not only as regards interpretation but
even to modify the text of the Convention (see, mutatis mutandis, Soering,
cited above, §§ 102-03, and Al-Saadoon and Mufdhi v. the United Kingdom,
no. 61498/08, § 120, ECHR 2010). The practice of the High Contracting
Parties is not to derogate from their obligations under Article 5 in order to
detain persons on the basis of the Third and Fourth Geneva Conventions
during international armed conflicts. As the Court noted in Bankovic and
Others (cited above, § 62), although there has been a number of military
missions involving Contracting States acting extraterritorially since their
ratification of the Convention, no State has ever made a derogation pursuant
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to Article 15 of the Convention in respect of these activities. The derogations
that have been lodged in respect of Article 5 have concerned additional
powers of detention claimed by States to have been rendered necessary as a
result of internal conflicts or terrorist threats to the Contracting State (see,
for example, Brannigan and McBride v. the United Kingdom, 26 May 1993,
Series A no. 258-B; Aksoy v. Turkey, 18 December 1996, Reports 1996-VI;
and A. and Others v. the United Kingdom [GC], no. 3455/05, ECHR 2009;
see also paragraphs 40-41 above). Moreover, it would appear that the
practice of not lodging derogations under Article 15 of the Convention
in respect of detention under the Third and Fourth Geneva Conventions
during international armed conflicts is mirrored by State practice in relation
to the International Covenant for the Protection of Civil and Political
Rights. Similarly, although many States have interned persons pursuant to
powers under the Third and Fourth Geneva Conventions in the context
of international armed conflicts subsequent to ratifying the Covenant, no
State has explicitly derogated under Article 4 of the Covenant in respect of
such detention (see paragraph 42 above), even subsequent to the advisory
opinions and judgment referred to above, where the International Court
of Justice made it clear that States’ obligations under the international
human rights instruments to which they were parties continued to apply
in situations of international armed conflict (see paragraphs 35-37 above).
102. Turning to the criterion contained in Article 31 § 3 (c) of the
Vienna Convention (see paragraph 34 above), the Court has made it clear
on many occasions that the Convention must be interpreted in harmony
with other rules of international law of which it forms part (see paragraph 77
above). This applies no less to international humanitarian law. The four
Geneva Conventions of 1949, intended to mitigate the horrors of war,
were drafted in parallel to the European Convention on Human Rights and
enjoy universal ratification. The provisions in the Third and Fourth Geneva
Conventions relating to internment, in issue in the present application,
were designed to protect captured combatants and civilians who pose a
security threat. The Court has already held that Article 2 of the Convention
should “be interpreted in so far as possible in light of the general principles
of international law, including the rules of international humanitarian law
which play an indispensable and universally accepted role in mitigating
the savagery and inhumanity of armed conflict” (see Varnava and Others,
cited above, § 185), and it considers that these observations apply equally
in relation to Article 5. Moreover, the International Court of Justice has
held that the protection offered by human rights conventions and that
offered by international humanitarian law coexist in situations of armed
conflict (see paragraphs 35-37 above). In its judgment Armed Activities on
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the Territory of the Congo, the International Court of Justice observed, with
reference to its Advisory Opinion concerning 7he Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, that “[a]s regards
the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively
matters of international humanitarian law; others may be exclusively matters
of human rights law; yet others may be matters of both these branches of
international law” (see paragraphs 36-37 above). The Court must endeavour
to interpret and apply the Convention in a manner which is consistent with
the framework under international law delineated by the International
Court of Justice.

103. In the light of the above considerations, the Court accepts the
Government’s argument that the lack of a formal derogation under Art-
icle 15 does not prevent the Court from taking account of the context and
the provisions of international humanitarian law when interpreting and
applying Article 5 in this case.

104. Nonetheless, and consistently with the case-law of the International
Court of Justice, the Court considers that, even in situations of international
armed conflict, the safeguards under the Convention continue to apply,
albeit interpreted against the background of the provisions of international
humanitarian law. By reason of the coexistence of the safeguards provided
by international humanitarian law and by the Convention in time of armed
conflict, the grounds of permitted deprivation of liberty set out in sub-
paragraphs (a) to (f) of that provision should be accommodated, as far as
possible, with the taking of prisoners of war and the detention of civilians
who pose a risk to security under the Third and Fourth Geneva Conventions.
The Court is mindful of the fact that internment in peacetime does not
fall within the scheme of deprivation of liberty governed by Article 5 of
the Convention without the exercise of the power of derogation under
Article 15 (see paragraph 97 above). It can only be in cases of international
armed conflict, where the taking of prisoners of war and the detention of
civilians who pose a threat to security are accepted features of international
humanitarian law, that Article 5 could be interpreted as permitting the
exercise of such broad powers.

105. As with the grounds of permitted detention already set out in
those sub-paragraphs, deprivation of liberty pursuant to powers under
international humanitarian law must be “lawful” to preclude a violation of
Article 5 § 1. This means that the detention must comply with the rules of
international humanitarian law and, most importantly, that it should be in
keeping with the fundamental purpose of Article 5 § 1, which is to protect
the individual from arbitrariness (see, for example, Kurt v. Turkey, 25 May
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1998, § 122, Reports 1998-111, and El-Masri, cited above, § 230; see also
Saadi v. the United Kingdom [GC], no. 13229/03, §§ 67-74, ECHR 2008,
and the cases cited therein).

106. As regards procedural safeguards, the Court considers that, in
relation to detention taking place during an international armed conflict,
Article 5 §§ 2 and 4 must also be interpreted in a manner which takes into
account the context and the applicable rules of international humanitarian
law. Articles 43 and 78 of the Fourth Geneva Convention provide that
internment “shall be subject to periodical review, if possible every six
months, by a competent body”. Whilst it might not be practicable, in the
course of an international armed conflict, for the legality of detention to be
determined by an independent “court” in the sense generally required by
Article 5 § 4 (see, in the latter context, Reinprecht v. Austria, no. 67175/01,
§ 31, ECHR 2005-XII), nonetheless, if the Contracting State is to comply
with its obligations under Article 5 § 4 in this context, the “competent body”
should provide sufficient guarantees of impartiality and fair procedure to
protect against arbitrariness. Moreover, the first review should take place
shortly after the person is taken into detention, with subsequent reviews at
frequent intervals, to ensure that any person who does not fall into one of
the categories subject to internment under international humanitarian law
is released without undue delay. While the applicant in addition relies on
Article 5 § 3, the Court considers that this provision has no application in
the present case since Tarek Hassan was not detained in accordance with the
provisions of paragraph 1 (c) of Article 5.

107. Finally, although, for the reasons explained above, the Court does
not consider it necessary for a formal derogation to be lodged, the provisions
of Article 5 will be interpreted and applied in the light of the relevant
provisions of international humanitarian law only where this is specifically
pleaded by the respondent State. It is not for the Court to assume that
a State intends to modify the commitments which it has undertaken by
ratifying the Convention in the absence of a clear indication to that effect.

b. Application of these principles to the facts of the case

108. The Court’s starting-point is to observe that, during the period in
question in Iraq, all parties involved were High Contracting Parties to the
four Geneva Conventions, which apply in situations of international armed
conflict and partial or total occupation of the territory of a High Contracting
Party (see Article 2, common to the four Geneva Conventions, set out in
paragraph 33 above). It is clear, therefore, that whether the situation in
south-east Iraq in late April and early May 2003 is characterised as one



ECHR - CASE OF HASSAN v. THE UNITED KINGDOM 245

of occupation or of active international armed conflict, the four Geneva
Conventions were applicable.

109. The Court refers to the findings of fact which it made after analysis
of all the available evidence (see paragraphs 47-57 above). In particular, it
held that Tarek Hassan was found by British troops, armed and on the roof
of his brother’s house, where other weapons and documents of a military
intelligence value were retrieved (see paragraphs 51-54 above). The Court
considers that, in these circumstances, the UK authorities had reason to
believe that he might be either a person who could be detained as a prisoner
of war or whose internment was necessary for imperative reasons of security,
both of which provided a legitimate ground for capture and detention
(see Articles 4A and 21 of the Third Geneva Convention and Articles 42
and 78 of the Fourth Geneva Convention, all set out in paragraph 33
above). Almost immediately following his admission to Camp Bucca, Tarek
Hassan was subject to a screening process in the form of two interviews by
US and British military intelligence officers, which led to his being cleared
for release since it was established that he was a civilian who did not pose a
threat to security (see paragraphs 21-24 above). The Court has also found
that the evidence points to his having been physically released from the
Camp shortly thereafter (see paragraphs 55-56 above).

110. Against this background, it would appear that Tarek Hassan’s
capture and detention were consistent with the powers available to the
United Kingdom under the Third and Fourth Geneva Conventions, and was
not arbitrary. Moreover, in the light of his clearance for release and physical
release within a few days of being brought to the Camp, it is unnecessary
for the Court to examine whether the screening process constituted an
adequate safeguard to protect against arbitrary detention. Finally, it would
appear from the context and the questions that Tarek Hassan was asked
during the two screening interviews that the reason for his detention would
have been apparent to him.

111. It follows from the above analysis that the Court finds no violation
of Article 5 §§ 1, 2, 3 or 4 in the circumstances of the present case.

FOR THESE REASONS, THE COURT,

1. Declares, unanimously, the complaints under Articles 2 and 3 of the
Convention inadmissible;
2. Holds, unanimously, that the applicant’s brother was within the

jurisdiction of the United Kingdom between the time of his arrest and
the time of his release from the coach that took him from Camp Bucca;
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3. Declares, unanimously, the complaints under Article 5 §§ 1, 2, 3 and 4
of the Convention admissible;

4. Holds, by thirteen votes to four, that there has been no violation of
Article 5 §§ 1, 2, 3 or 4 of the Convention.
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SUMMARY!

Lack of an effective investigation following death of a man in demonstrations
of June 1990 against the Romanian regime in power

The applicant, who had lodged his application with the Court more than seven
years after lodging his criminal complaint with the prosecuting authorities, could
not be criticised for having waited too long for the purposes of Article 35 § 1 of the
Convention: the Court considered that the applicant had not failed in his duty of
diligence, having regard to his vulnerability and the feeling of powerlessness which
he shared with the other victims of the anti-government demonstrations of June
1990; in addition, the effectiveness of the investigation into the case had not been
compromised, given the exceptional context in which it occurred. Moreover, there
had been meaningful contact between the authorities and the applicant concerning
his complaint, with regard to which the investigation was advancing. The applicant
could legitimately have believed that the investigation was effective and could
reasonably have awaited its outcome (see paragraphs 270-82 of the judgment).

Article 2

Effective investigation — Lack of an effective investigation following death of a man in
demonstrations of June 1990 against the Romanian regime in power

Article 3

Effective investigation — Lack of an effective investigation following ill-treatment of a
man by State agents in demonstrations of June 1990 against the Romanian regime in
power

Article 35§ 1

Six-month deadline — An applicant’s passivity for eleven years before submitting his
complaint to the relevant national authorities — Duty of diligence complied with —
Effectiveness of the investigation not compromised — Legitimate expectation — Not out
of time

1. This summary by the Registry does not bind the Court.
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Article 35§ 3 (a)

Ratione temporis — Four years between the triggering event and the Convention’s entry
into force in respect of Romania — Relatively short lapse of time, less than ten years and
less than the time periods in issue in similar cases examined by the Court — Majority of
the proceedings and most important procedural measures carried out after the critical
date

Facts

In June 1990 the Romanian government undertook to end the occupation, of
several weeks' duration, of University Square in Bucharest by demonstrators
protesting about the regime then in power. On 13 June 1990 the security forces
intervened and arrested numerous demonstrators; this had the effect of increasing
the demonstrations. While the army was being sent into the most sensitive areas,
shots were fired from inside the Ministry of the Interior, which was surrounded
by demonstrators, striking Mr Mocanu, the first applicant’s husband, in the head
and resulting in his death. During the evening Mr Stoica (the second applicant)
and other persons were arrested and ill-treated by uniformed police officers and
men in civilian clothing inside the headquarters of the State television service. The
criminal investigation into this crackdown began in 1990 with a very large number
of individual files, which were subsequently joined, then transferred to the military
prosecutor’s office in 1997.

On 18 June 2001, more than eleven years after the events complained of, the second
applicant filed a criminal complaint with a prosecutor at the military section of the
prosecutor’s office at the Supreme Court of Justice. The investigation opened into
the ill-treatment inflicted on the second applicant on 13 June 1990 was closed by a
decision not to bring a prosecution, dated 17 June 2009, and upheld by a judgment
of the High Court of Cassation and Justice of 9 March 2011.

The criminal proceedings into the unlawful killing of the first applicant’s husband
were still pending when the European Court’s judgment was delivered by its Grand

Chamber.
Law

1. Article 35 § 3: The Government made no plea before the Grand Chamber as to
the Court’s lack of jurisdiction ratione temporis. However, they submitted that the
Court could examine the complaints brought before it only in so far as they related
to the period after 20 June 1994, the date on which the Convention came into force
in respect of Romania.

The Grand Chamber held that the complaints in respect of the procedural aspect
of Articles 2 and 3 of the Convention concerned the investigation into the armed



ECHR — CASE OF MOCANU AND OTHERS v. ROMANIA 251

repression conducted on 13 and 14 June 1990 against the anti-government
demonstrations, and that this repression had cost the life of the first applicant’s
husband and interfered with the second applicants physical integrity. The
investigation had begun in 1990, shortly after those events, giving rise, inter alia, to
investigative measures, the primary aim of which had been to identify the victims
who had been killed by gunfire, including the first applicant’s husband.

Four years had passed between the triggering event and the Convention’s entry
into force in respect of Romania, on 20 June 1994. This lapse of time was relatively
short. It was less than ten years and less than the time periods in issue in similar
cases examined by the Court, such as Sandru and Others v. Romania (no. 22465/03,
8 December 2009). In addition, the majority of the proceedings and the most
important procedural measures had been carried out after the critical date.
Consequently, the Court found that it had jurisdiction ratione temporis to examine
the complaints raised by the first and second applicants under the procedural aspect
of Articles 2 and 3 of the Convention, in so far as those complaints related to the
criminal investigation conducted after the entry into force of the Convention in
respect of Romania on 20 June 1994.

2. Article 35 § 1 (six-month time-limit): The Grand Chamber considered that the
issue of the diligence incumbent on the second applicant was closely linked to that
of any tardiness in lodging a criminal complaint within the domestic legal system.
Taken together, these arguments could be regarded as an objection alleging a failure
to comply with the six-month time-limit under Article 35 § 1 of the Convention.

The Court acknowledged that the psychological effects of ill-treatment inflicted
by State agents could undermine victims' capacity to complain to the domestic
authorities. The second applicant’s vulnerability and his feeling of powetlessness,
which he shared with numerous other victims who, like him, waited for many years
before lodging a complaint, amounted to a plausible and acceptable explanation for
his inactivity from 1990 to 2001.

Moreover, the second applicant had admittedly lodged his application with the
Court more than seven years after lodging his criminal complaint. However, he
had not lacked diligence, in that he had regularly enquired about progress, he could
legitimately have believed that the investigation was effective and could reasonably
have awaited its outcome, so long as there was a realistic possibility that the
investigative measures were moving forward. Thus, the application had not been
lodged out of time.

Conclusion: preliminary objection dismissed (fourteen votes to three).

3. Articles 2 and 3 (procedural aspect): The Court’s jurisdiction ratione temporis
permitted it to consider only that part of the investigation which had occurred after
20 June 1994, the date on which the Convention had come into force in respect
of Romania.

With regard to the independence of the investigation, it had been entrusted to
military prosecutors who, like the accused, were officers in a relationship of
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subordination within the military hierarchy, a finding which had already led the
Court to conclude that there had been a violation of the procedural aspect of
Article 2 and Article 3 of the Convention in previous cases against Romania.

With regard to the expedition and adequacy of the investigation, the investigation
concerning the first applicant had been pending for more than twenty-three years,
and for more than nineteen years since the Convention was ratified by Romania.
In respect of the second applicant, the investigation had been terminated by
a judgment delivered on 9 March 2011, twenty-one years after the opening of
the investigation and ten years after the official lodging of the second applicant’s
complaint and its joinder to the investigation case file. While acknowledging that
the case was indisputably complex, the Court considered that the political and
societal stakes referred to by the Government could not justify such a long period.
On the contrary, the importance of those stakes for Romanian society should have
led the authorities to deal with the case promptly and without delay in order to
avoid any appearance of collusion in or tolerance of unlawful acts.

Yet lengthy periods of inactivity had occurred in the investigation concerning the
first applicant. In addition, the national authorities themselves had found numerous
shortcomings in the investigation.

Furthermore, the investigation into the violence inflicted on the second applicant
had been terminated by a decision of 17 June 2009 not to bring a prosecution, which
was upheld by the judgment of 9 March 2011, that is, ten years after he lodged a
complaint. However, in spite of the length of time involved and the investigative
acts carried out in respect of the second applicant, none of those decisions had
succeeded in establishing the circumstances of the ill-treatment which the applicant
and other persons claimed to have sustained at the State television headquarters.
This branch of the investigation had been terminated essentially on account of
the statutory limitation of criminal liability. However, the procedural obligations
arising under Articles 2 and 3 of the Convention could hardly be considered to have
been met where an investigation was terminated, as in the present case, through
statutory limitation of criminal liability resulting from the authorities’ inactivity.

It appeared that the authorities responsible for the investigation had not taken all
the measures reasonably capable of leading to the identification and punishment of
those responsible.

With regard to the obligation to involve victims’ relatives in the proceedings, the
first applicant had not been informed of progress in the investigation prior to the
decision of 18 May 2000 committing for trial the persons accused of killing her
husband. Moreover, she had been questioned by the prosecutor for the first time
on 14 February 2007, almost seventeen years after the events, and, following the
High Court of Cassation and Justice’s judgment of 17 December 2007, she had no
longer been informed about developments in the investigation. The Court was not
therefore persuaded that her interests in participating in the investigation had been
sufficiently protected.
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Thus, in the light of the foregoing, the first applicant had not had the benefit of an
effective investigation as required by Article 2 of the Convention, and the second
applicant had also been deprived of an effective investigation for the purposes of

Article 3.

Conclusions: violation of Article 2 (procedural aspect) in respect of the first applicant
(sixteen votes to one) and violation of Article 3 (procedural aspect) in respect of the
second applicant (fourteen votes to three).
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JUDGMENT

In the case of Mocanu and Others v. Romania,
The European Court of Human Rights, sitting as a Grand Chamber

composed of:

Dean Spielmann, President,

Guido Raimondi,

Mark Villiger,

Isabelle Berro-Lefevre,

Peer Lorenzen,

Mirjana Lazarova Trajkovska,

Ledi Bianku,

Nona Tsotsoria,

Ann Power-Forde,

Is1l Karakas,

Nebojsa Vucini¢,

Paulo Pinto de Albuquerque,

Paul Lemmens,

Ales Pejchal,

Johannes Silvis,

Krzysztof Wojtyczek, judges,

Florin Streteanu, ad hoc judge,
and Johan Callewaert, Deputy Grand Chamber Registrar,

ceey

Delivers the following judgment ...:

PROCEDURE

1. The case originated in three applications against Romania lodged
with the Court under Article 34 of the Convention for the Protection of
Human Rights and Fundamental Freedoms (“the Convention”) by three
Romanian nationals, Mrs Anca Mocanu (no. 10865/09), Mr Marin
Stoica (no. 32431/08) and Mr Teodor Miries, and by the Association
“21 December 19897, a legal entity registered under Romanian law and
based in Bucharest (no. 45886/07) (“the applicants”) on 28 January 2009,
25 June 2008 and 13 July 2007 respectively.

2. Before the Court, Mrs Mocanu, Mr Miries and the applicant
association were represented by Mr A. Popescu, Ms I. Sfirdiala and
Mr L. Matei, lawyers practising in Bucharest. Mrs Mocanu was granted
legal aid. Mr Stoica, who was also granted legal aid, was represented until
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8 December 2009 by Ms D. Nacea, alawyer practising in Bucharest, and from
22 January 2013 by Ms D.O. Hatneanu, a lawyer practising in Bucharest.
The Romanian Government (“the Government”) were represented by their
Agents, first by Mr R.H. Radu, then by Ms I. Cambrea, and finally by
Ms C. Brumar, of the Ministry of Foreign Affairs.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

11. Mrs Anca Mocanu and Mr Marin Stoica were born in 1970 and
1948 respectively. They live in Bucharest.

12. The Association “21 December 1989” (Asociatia 21 Decembrie 1989)
was set up on 9 February 1990 and is based in Bucharest.

13. The applicant association brings together mainly individuals who
were injured during the violent suppression of the anti-totalitarian demon-
strations which took place in Romania in December 1989 and the relatives
of persons who died during those events. It was one of the groups which
supported the anti-government demonstrations held in Bucharest between
April and June 1990, at which demonstrators called, inter alia, for the
identification of those responsible for the violence committed in December

1989.
A. The events of 13 to 15 June 1990

1. Overview of the main events

14. The main facts concerning the crackdown on anti-government
demonstrations from 13 to 15 June 1990 were described in the decisions of
16 September 1998 (see paragraphs 99-110 below) and 17 June 2009 (see
paragraphs 152-63 below), issued by the prosecutor’s office at the Supreme
Court of Justice (which in 2003 became the High Court of Cassation and
Justice), and in the decisions to commit for trial (rechizitoriu) issued by the
same prosecutor’s office on 18 May 2000 and 27 July 2007.

15. On 13 June 1990 the security forces intervention against the
demonstrators who were occupying University Square and other areas of
the capital resulted in several civilian casualties, including Mrs Mocanu’s
husband, Mr Mocanu, who was killed by a shot fired from the headquarters
of the Ministry of the Interior.
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16. On the evening of 13 June 1990 Mr Stoica and other persons, some
but not all of whom were demonstrators, were arrested and ill-treated by
uniformed police officers and men in civilian clothing, in the area around
the headquarters of the State television service and in the basement of that
building.

17. On 14 June 1990 thousands of miners were transported to
Bucharest, essentially from the Jiu Valley (Valea Jiului) mining region, to
take part in the crackdown on the demonstrators.

18. At 6.30 a.m. on 14 June 1990 the President of Romania addressed
the miners, who had arrived in the square in front of the Government
building, inviting them to go to University Square, occupy it and defend it
against the demonstrators; they subsequently did so.

19. The violent events of 13 and 14 June 1990 resulted in more than
a thousand victims, whose names appear in a list attached to the decision
issued on 29 April 2008 by the military section of the prosecutor’s office at
the High Court of Cassation and Justice.

20. The headquarters of several political parties and other institutions,
including those of the applicant association, were attacked and ransacked.
The latter association subsequently joined the criminal proceedings as a civil
party.

21. The criminal proceedings into the unlawful killing by gunfire of
Mr Velicu-Valentin Mocanu are still pending. The investigation opened
on 13 June 1990 into the ill-treatment allegedly inflicted on Mr Stoica
was closed by a decision not to bring a prosecution, dated 17 June 2009,
subsequently upheld by a judgment of the High Court of Cassation and
Justice of 9 March 2011.

22. 'The facts as set out by the prosecutor’s office at the High Court of
Cassation and Justice in its decisions of 16 September 1998 and 17 June
2009 and in the decisions to commit for trial of 18 May 2000 and 27 July
2007 may be summarised as follows.

2. The demonstrations held in the first months of 1990

23. University Square in Bucharest was considered a symbolic location
for the fight against the totalitarian regime of Nicolae Ceausescu, given the
large number of persons who had died or were injured there as a result of
the armed repression initiated by the regime on 21 December 1989. It was
therefore in this square that several associations — including the applicant
association — called on their members to attend protest events in the first
months of 1990.

24. 'Thus, the first demonstrations against the provisional government
formed after the fall of the Ceausescu regime took place in University Square
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in Bucharest on 12 and 24 January 1990, as indicated in the decision issued
on 17 June 2009 by the prosecutor’s office at the High Court of Cassation
and Justice. That decision also states that a counter-demonstration was
organised by the National Salvation Front (Frontul Salvirii Nationale — the
ESN) on 29 January 1990. On that occasion, miners from the coal-mining
regions of the Jiu Valley, Maramures and other areas appeared in Bucharest.
The headquarters of the National Liberal Party were vandalised at that time.

25. From 25 February 1990, demonstrations were held every Sunday.
According to the decision to commit for trial of 27 July 2007, they were
intended to denounce the non-democratic attitude of those in power, who
were accused of having “betrayed the ideals of the revolution”, and sought
to alert the population to the threat of a new dictatorial regime.

26. Election campaigns were subsequently launched for parliamentary
elections and the office of President of the Republic, to be held on 20 May
1990.

27. It was in this context that unauthorised “marathon demonstrations”
(manifestatii maraton) began on 22 April 1990 in University Square, at
the initiative of the Students’ League and other associations, including the
applicant association. These demonstrations lasted fifty-two days, during
which the demonstrators occupied University Square. The decisions of
16 September 1998 and 17 June 2009 indicate that the demonstrators,
who had gathered in large numbers, were not violent and were essentially
demanding that persons who had exercised power during the totalitarian
regime be excluded from political life. They also called for a politically
independent television station.

28. 'They called further for the identification of those responsible for
the armed repression of December 1989 and demanded the resignation
of the country’s leaders (particularly the Minister of the Interior), whom
they considered responsible for the repression of the anti-communist
demonstrations in December 1989.

29. On 22 April 1990 fourteen demonstrators were arrested by the
police on the ground that the demonstration had not been authorised.
Faced with the reaction of the public, who had arrived to boost the number
of demonstrators in University Square, the police released the fourteen
arrested demonstrators. The authorities did not use force again over the
following days, although the Bucharest City Council had still not authorised
the gathering.

30. Negotiations between the demonstrators and the provisional gov-
ernment resulted in stalemate.
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31. On 20 May 1990 the presidential and parliamentary elections took
place. The FSN and its leader, who was standing for President, won the
elections.

32. Following those elections the protests continued in University
Square, but were reduced from their original scale. Of the approximately
260 persons still present, 118 had gone on hunger strike.

3. The meeting held by the executive on 11 June 1990

33. On the evening of 11 June 1990 the new President elect of Romania
and his Prime Minister convened a government meeting, attended by
the Minister of the Interior and his deputy, the Minister of Defence, the
director of the Romanian Intelligence Service (Serviciul Roméin de Informatii
— the SRI), the first deputy president of the ruling party (the FSN) and
the Procurator General of Romania. This is established in the prosecution
service’s decisions of 16 September 1998 and 17 June 2009.

34. At that meeting it was decided to take measures to clear University
Square on 13 June 1990. In addition, it was proposed that the State organs,
namely the police and army, would be assisted by some 5,000 mobilised
civilians. Implementation of this measure was entrusted to the first deputy
president of the FSN. Two members of that party’s steering committee
opposed the measure, but without success. According to the decision of
17 June 2009, an action plan drawn up by General C. was approved by the
Prime Minister.

35. On the same evening the Procurator General’s Office (Procuratura
Generali) broadcasta statement on State television calling on the government
to take measures so that vehicles could circulate again in University Square.

36. Ata meeting held on the same evening with the participation of the
Minister of the Interior, the head of the SRI and the head of police, General
D.C. set out the plans for the police and gendarmerie, in collaboration with
civilian forces, to clear University Square. Under this plan, the action was
“to begin at 4 a.m. on 13 June 1990 by cordoning off the square, arresting
the demonstrators and re-establishing public order”.

4. The sequence of events on 13 June 1990

37. At about 4.30 a.m. on 13 June 1990 members of the police and
gendarmerie brutally charged the demonstrators in University Square. The
arrested demonstrators were driven away and locked up at the Bucharest
municipal police station. The 263 arrested individuals (or 262, according
to the decision to commit for trial of 18 May 2000) included students
from the Architecture Institute, who had been on the premises of their
establishment, located on University Square, and who had not taken part
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in the demonstrations. The decision of 17 June 2009 indicated that the
263 persons who had been arrested were taken to the Magurele barracks
after being held in the police cells.

38. 'The police operation led to protests by many people, who demanded
that the arrested demonstrators be released. According to the decision of
16 September 1998, those persons launched violent attacks on the security
forces, hurling projectiles and setting cars on fire. According to the decision
to commit for trial of 18 May 2000, those actions were the work of a few
aggressive individuals who had infiltrated groups of peaceful demonstrators.

39. Atabout 10 a.m., workers from the factories of a large metallurgical
company in Bucharest (IMGB) headed en masse for University Square
to help the police arrest the demonstrators. According to the decision of
16 September 1998, they acted in a chaotic and heavy-handed manner,
hitting out blindly and making no distinction between demonstrators and
mere passers-by.

40. On the afternoon of 13 June 1990, the demonstrations intensified
around the television building, University Square, the Ministry of the
Interior and the municipal police station, all locations where, according
to the demonstrators, the persons who had been arrested could be held
prisoner.

41. Following those incidents, the army intervened and several armoured
vehicles were sent to the headquarters of the Ministry of the Interior.

42. According to a report by the Ministry of the Interior, referred to
by the Government in their observations, at about 6 p.m. the headquarters
of the Ministry of the Interior were surrounded by between 4,000 and
5,000 demonstrators; on the orders of Generals A.G. and C.M., servicemen
posted inside the Ministry fired at the ceilings of the entrance halls with a
view to dispersing the demonstrators.

43. Three persons were killed by the shots fired in the Ministry of the
Interior.

44. Tt was in those circumstances that, at about 6 p.m., when he was a
few metres away from one of the doors of the Ministry, the first applicants
husband was killed by a bullet which hit the back of his head after having
ricocheted. Those events are described in detail in the decisions of 18 May
2000 and 27 July 2007 committing for trial the Minister of the Interior
at the relevant time, a general and three colonels. According to the first
decision to commit for trial, the applicant’s husband and the other victims,
who were returning from their workplaces on that day, were unarmed and
had not previously taken part in the marathon demonstrations in University
Square. Mere spectators of the events, they had been killed by bullets which
had ricocheted.
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45. 'The security forces shot and killed a fourth person in another district
of Bucharest. Another died shortly after having been stabbed in the area
around the television headquarters.

46. On 13 June 1990 no servicemen were subjected to violence by the
demonstrators, as attested by the decision to commit for trial of 27 July
2007. According to that document, the army had fired 1,466 bullets from
inside the Ministry of the Interior headquarters on that date.

47. In addition, other persons, including Mr Stoica, were beaten and
detained by police officers and civilians in the headquarters of the State
television station, in the circumstances described below.

48. The headquarters of the State television station were at that time
guarded by 82 servicemen, backed by 14 armed vehicles, and subsequently
reinforced by other groups of armed forces, the largest of which contained
156 servicemen (who arrived at 7 p.m.), a detachment of parachutists
(7.30 p.m.), 646 servicemen (8 p.m.), 118 parachutists (11 p.m.) and 360
servicemen with 13 other armed vehicles (11 p.m.).

49. Atabout 1 a.m. the demonstrators were chased out of the television
headquarters following this mass intervention.

5. Circumstances specific to Mr Marin Stoica

50. Towards the end of the afternoon on 13 June 1990, while he was
walking to his workplace along a street near the State television headquarters,
the applicant was brutally arrested by a group of armed individuals and
taken by force into the television building. In sight of the police officers and
servicemen present, civilians struck and bound him, then took him to the
basement of the building. He was then led into a television studio, where
several dozen other persons were already present. They were filmed in the
presence of the then director of the State television station. The recordings
were broadcast during the night of 13 to 14 June 1990, accompanied
by commentary which described the persons concerned as employees of
foreign secret services who had threatened to destroy the television premises
and equipment.

51. In the course of the same night the applicant was beaten, struck
on the head with blunt objects and threatened with firearms until he lost
consciousness.

52. He woke up at around 4.30 a.m. in the Floreasca Hospital in
Bucharest. According to the forensic medical report drawn up on 18 October
2002, the medical certificate issued by the hospital’s emergency surgery
department stated that the applicant had been admitted at about 4.30 a.m.
on 14 June 1990 and diagnosed as suffering from bruising on the left side of
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the abdomen and ribcage, abrasions on the left side of his ribcage resulting
from an assault, and craniocerebral trauma.

53. Fearing further ill-treatment, he fled from the hospital, which was
surrounded by police officers, at about 6.30 a.m.

54. His identity papers had been confiscated during the night of 13 to
14 June 1990. Three months later he was invited to collect them from the
Directorate of Criminal Investigations at the General Inspectorate of Police.
In the meantime, he had remained shut away at home for fear of being
arrested again, tortured and imprisoned.

6. The miners arrival in Bucharest

55. According to the decision of 16 September 1998, witness M.I., an
engineer, who at the relevant time was head of department at the Craiova
agency of the national railway company (Regionala CFR Craiova), had
stated that, on the evening of 13 June 1990, the director of that agency had
ordered that the scheduled trains be cancelled and that 4 train convoys, or a
total of 57 wagons, be made available to the miners at Petrosani station, in
the heart of the Jiu Valley mining area.

56. M.IL had added that the order seemed to him unlawful and that he
had attempted to prevent the miners’ transportation to Bucharest by cutting
the electricity provision to the railway line on the journey indicated. He had
stated that, faced with his insubordination, the director of the Craiova CFR
agency had ordered that he be replaced and had the railway line restored to
use by about 9 p.m. It appears that M.I. was subsequently dismissed and
brought before the prosecution service.

57. According to the decision issued on 10 March 2009 by the
prosecutor’s office at the High Court of Cassation and Justice, on 14 June
1990 11 trains — a total of 120 wagons — transporting workers, especially
miners, had travelled to Bucharest from several industrial regions around the
country. The first had reached Bucharest at 3.45 a.m., the last at 7.08 p.m.

58. The decision of 16 September 1998 states that the miners had
been informed that they were to help the police re-establish public order in
Bucharest, and that they were armed with axes, chains, sticks and metal cables.

59. The decision of 10 March 2009 indicates that the miners had been
mobilised by the leaders of their trade union. Questioned as a witness,
the President of the Federation of Miners' Unions, who became mayor
of Lupeni in 1998, stated that 5 trains carrying the miners had arrived at
Bucharest station at about 1 a.m. on 14 June 1990, that the miners had
been greeted by the deputy Minister for Mines and a Director General from
that Ministry, and that these two senior government officials had led them
to University Square.
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7. The sequence of events on 14 June 1990

60. On the morning of 14 June 1990, groups of miners first stopped at
Victory Square (Piaga Victoriei), at the government headquarters.

61. At about 6.30 a.m., the Head of State addressed the miners who
were gathered in front of the government building, inviting them to
cooperate with the security forces and to restore order in University Square
and in other areas where incidents had occurred. In this speech, which is
reproduced in full in the decision of 17 June 2009, he urged them to head
towards University Square and occupy it, informing them that they would
be confronted with “openly fascist elements who had committed acts of
vandalism” by setting fire to the headquarters of both the Ministry of the
Interior and of the police and “besieging the television building”.

62. Immediately afterwards groups of miners were led “by unidentified
persons” to the headquarters of opposition parties and associations perceived
as hostile to the authorities.

63. The miners were flanked by troops from the Ministry of the
Interior, with whom they formed “mixed teams”, and set out to look
for demonstrators. The decision of 17 June 2009 indicates that “acts of
extreme cruelty [took place] on this occasion, with violence being used
indiscriminately against demonstrators and Bucharest residents who were
totally unconnected with the demonstrations”. The decision of 10 March
2009 indicates that the miners also attacked the homes of persons of Roma
ethnicity. According to that decision, the miners had “selection criteria” for
identifying those persons who, in their opinion, were suspected of taking
part in the University Square demonstrations, and attacked “as a general
rule, Roma, students, intellectuals, journalists and anyone who did not
recognise their legitimacy”.

64. The groups of miners and the other persons accompanying them
ransacked the headquarters of the National Farmers' Party (Partidul
National Téranesc Crestin si Democrat) and the National Liberal Party, and
the headquarters of other legal entities, such as the Association of Former
Political Prisoners (Asociatia Fostilor Detinugi Politici), the League for the
Protection of Human Rights (Liga pentru Apirarea Drepturilor Omului) and
the Association “21 December 1989” (the applicant association).

65. According to the decision of 16 September 1998, no one present in
the headquarters of those political parties and associations at that time was
spared by the miners. All were attacked and had their possessions confiscated.
Many were apprehended and handed over to the police — who were there
“as though by coincidence” — and detained in an entirely unlawful manner.
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66. Other groups of miners had gone to University Square. On arrival,
they broke into the University premises and the Architecture Institute,
located on University Square. They attacked the staff and students whom
they encountered there, subjecting them to violence and humiliating acts.
The miners apprehended everyone on the premises and handed them over
to the police and gendarmes. The arrested persons were taken by the law-
enforcement officers to police stations or to the Bianeasa and Migurele
military barracks.

67. The miners then moved into the streets surrounding University
Square and continued their activities there.

68. According to the decision of 17 June 2009, 1,021 individuals —
including 63 who were then under age — were apprehended in those
circumstances. Of those individuals, 182 of them were placed in pre-trial
detention, 88 received an administrative penalty and 706 were released
“after checks”.

69. The decision of 16 September 1998 states that “the miners [ended]
their law-enforcement activities on 15 June 1990, after the President of
Romania had thanked them publicly for what they had done in the capital,
and authorised them to return to their work”.

70. That decision also indicates that some of those who were beaten
and imprisoned were unlawfully detained for several days and that several
of them were released on 19 and 20 June 1990.

71. The other persons in police custody were placed in pre-trial
detention, on a decision by the prosecutor, for causing a breach of the peace;
their number included the current president of the applicant association,
who was subsequently acquitted of all the charges against him.

72. The decision of 17 June 2009 states that the miners acted in close
collaboration with the security forces and on the instructions of the State’s
leaders. The relevant passages read as follows:

“On 14 and 15 June 1990 the miners, in groups coordinated by civilians on behalf
of and with the agreement of the State’s leaders [in numele si cu acordul conducerii de
stat], committed acts in which the State’s law-enforcement forces fully collaborated
[deplini cooperare] and which caused not only physical harm to the persons who were
apprehended for checks, but also significant damage to the premises of the University of
Bucharest, the Architecture Institute, several political parties and civilian associations,
and the homes of figures from so-called ‘historical’ parties ...

The investigations conducted by the military prosecutors have not permitted
identification of the persons in civilian clothing who had infiltrated the miners’ groups;
the victims who were questioned had distinguished between the miners and their other
attackers by describing the first as ‘dirty miners’ and the second as ‘clean miners’.”
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8. Circumstances specific to the applicant association

73. On 13 June 1990 the applicant association publicly condemned the
violent interventions of the same day.

74. Atabout 11 p.m. the leaders of the association decided, as a security
measure, to spend the night in its headquarters. Seven of them remained
there during the night.

75. At 7 a.m. on 14 June 1990, a group of miners forcibly entered the
applicant association’s premises after breaking a window pane. In the first
few minutes after entering they were not violent, and were rather reserved.
Shortly afterwards an unidentified civilian, who was not a miner, arrived
on the scene and began hitting one of the members of the association.
The miners followed his lead, brutally attacking the seven members of the
association, who were then arrested by the security forces.

76. During that day all of the association’s property and documents
were seized, in breach of the legal formalities, under the supervision of
troops from the Ministry of Defence.

77. On 22 June 1990 the leaders of the association were able to return
to the association’s premises, accompanied by the police.

9. Developments subsequent to the events of 13 to 15 June 1990

78. The above-cited decisions of the prosecutor’s office indicate that,
instead of immediately returning to their homes, 958 miners remained in
Bucharest, “ready to intervene should the protests recommence”, notably
with a view to the impending swearing-in of the newly elected President.
From 16 to 19 June 1990 those miners were accommodated in military
barracks in Bucharest, where they received military uniforms.

79. The decision of 16 September 1998 indicates that the investigation
was unable to elucidate who had given the order to house and equip the
miners, but specifies that “such a measure had to have been taken at least at
Ministry of Defence level”.

80. According to a press release issued by the Ministry of Health on
15 June 1990 and reproduced in the decision of 17 June 2009, during the
period between 13 June and 6 a.m. on 15 June 1990, 467 persons went
to hospital following the violent incidents; 112 were kept in hospital and
5 deaths were recorded.

81. According to the same decision of 17 June 2009, police officers,
miners and later the military conscripts responsible for supervising the
miners used excessive force against the 574 demonstrators and the other
persons — including children, elderly persons and blind people — who had
been arrested and detained in the Magurele military barracks. The decision
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states that the detainees on those premises were subjected to violence
and assaults of a “psychological, physical and sexual” nature and held in
inappropriate conditions, and that they received belated and inadequate
medical care.

B. The criminal investigation

82. The violent events of June 1990, in the course of which the husband
of the applicant Anca Mocanu was killed and Mr Stoica was allegedly ill-
treated, and which resulted in the ransacking of the applicant association’s
headquarters, gave rise to the opening of an investigation. It was initially
divided up into several hundred different case files.

83. On 29 May 2009 the military section of the prosecutor’s office at
the High Court of Cassation and Justice sent a letter to the Government’s
Agent, in which the facts were summarised as follows: “Over the period
from 1990 to 1997, hundreds of complaints were registered on the rolls
of the prosecutor’s office at the Bucharest County Court and the district
prosecutor’s offices concerning the offences of theft, destruction, armed
robbery, assault causing bodily harm, unlawful deprivation of liberty and
other offences committed in the context of the acts of violence committed
by miners in Bucharest on 14 and 15 June 1990. In the majority of those
cases, it having proved impossible to identify the perpetrators, a decision
was issued not to bring a prosecution.”

84. No decision to discontinue the proceedings was communicated
to Mrs Mocanu or to the applicant association, which had joined the
proceedings as a civil party.

85. Those case files were subsequently joined and the scope of the in-
vestigation was broadened from 1997 onwards, the events having been given
a different legal classification involving aggravated criminal responsibility.
Senior army officers and State officials were successively charged and the
entire investigation was transferred to the military section of the prosecutor’s
office at the Supreme Court of Justice (Parchetul de pe lingi Curtea Supremai
de Justitie — Sectia Parchetelor Militare) as case no. 160/P/1997.

86. Between 22 October 1997 and 27 October 1999, 183 previously
opened cases were joined to case no. 160/P/1997, of which 46 were joined
on 22 October 1997, 90 on 16 September 1998 and 69 on 22 October
1999.

87. On 26 June 2000 the same military prosecutors section was
assigned 748 cases concerning the events of 13 to 15 June 1990, including,
in particular, the unlawful deprivations of liberty on 13 June 1990.
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88. In the decision of 17 June 2009, the state of the file as it existed after
the joinder of all those cases is described as follows:

“Many of the documents included in the 250 volumes of the file are photocopies
which have not been stamped or have not been certified as corresponding to the
original. The documents in each of those volumes are not filed by date, subject or
another criterion, but in a disorderly fashion. Some of them have nothing to do with
the case (for example, volume 150 contains files concerning disappearances which
occurred after June 1990).”

89. On 16 September 1998 case no. 160/P/1997 was split into four
cases and the subsequent investigation was assigned to the military section of
the prosecutor’s office at the Supreme Court of Justice.

90. On 8 January 2001 three of those four cases were joined. After that
date the investigation focused on two main cases.

91. The first concerned charges of incitement to or participation in
aggravated unlawful killing, particularly that of Velicu-Valentin Mocanu.
The persons accused of that offence were the President of Romania at the
relevant time and five senior army officers, including the Minister of the
Interior.

92. The decision of 19 June 2007 to bring charges, and the subsequent
decision of 19 July 2007 to sever the charges, state that, on orders from the
then President, on the evening of 13 June and the night of 13 to 14 June
1990 the security forces and army personnel used their weapons and heavy
ammunition against demonstrators, killing four persons, injuring three
others and endangering the lives of other persons.

93. The charges against the former President were subsequently severed
from those against the other defendants, who were high-ranking military
officers, and a decision to discontinue proceedings against him was issued.

94. At 2 October 2013 this first branch of the investigation was still
pending in respect of two of the officers in question, the three others having
died in the meantime.

95. The other case concerning the events of June 1990, which in-
vestigated, in particular, the criminal complaint for violence lodged
by Mr Stoica and the ransacking of the applicant association’s premises,
concerned charges of incitement to commit or participation in acts of
sedition (subminarea puterii de stat), sabotage (actele de diversiune), in-
human treatment (tratamentele neomenoase), propaganda in favour of war
(propaganda pentru rizboi) and genocide, within the meaning of Article 357
(a) to (c) of the Criminal Code.

96. 'The persons accused of those acts were the former President, several
high-ranking officers and dozens of civilians. Proceedings were brought in
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respect of these charges against the former President on 9 September 2005
and against the former head of the SRI on 12 June 2006.

97. This second branch of the investigation was closed by a decision not
to bring a prosecution, adopted on 17 June 2009. That decision was upheld
by a judgment delivered on 9 March 2011 by the High Court of Cassation
and Justice following an appeal by Mr Stoica.

98. The main stages of the investigation are described below.

1. The decision adopted on 16 September 1998

99. On 16 September 1998 the military section of the prosecutor’s office
at the Supreme Court of Justice issued its decision in case no. 160/P/1997,
following an investigation concerning sixty-three persons who had been
victims of violence and unlawful arrests, including Mrs Mocanu and three
members of the applicant association, as well as the applicant association
itself and eleven other legal entities whose premises had been ransacked
during the events of 13 to 15 June 1990.

100. Of the sixty-three victims listed in the table contained in the
decision of 16 September 1998, three had been assaulted and deprived of
their liberty at the headquarters of the State television station. In the final
column, indicating the stage reached in the investigations, the table notes
that “the case has not been investigated” (cauza nu este cercetatd) in respect
of those three persons.

101. In its decision, the military section of the prosecutor’s office
indicated that other complaints were pending before the civilian prosecutors’
offices.

102. It added that its decision also concerned “the presumed unlawful
killing of about one hundred individuals during the events of 13 to 15 June
1990, [whose corpses] were allegedly incinerated or buried in common
graves in cemeteries in villages near Bucharest (notably Straulesti)”.

103. It also indicated that, to date, the investigation had been unable
to identify the persons who had implemented in practice the executive’s
decision to summon civilians to restore order in Bucharest. According to
the prosecution service, this failing in the investigation was due to the “fact
that none of the persons who held posts of responsibility at the relevant time
[had] been questioned”, particularly the then President of Romania, the
Prime Minister and his deputy, the Minister of the Interior, the head of the
police, the director of the SRI and the Minister of Defence.

104. In its decision, the military section ordered that the case be split
into four separate case files.
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105. The first of those files was to focus on the continued investigation
into the unlawful killing by gunfire of four civilians, including the first
applicant’s husband.

106. The second file targeted those persons who had exercised functions
pertaining to civilian and military command. The authorities decided
to pursue the investigation in respect of them, in particular for abuse of
power against the public interest entailing serious consequences, an offence
punishable under Article 248 § 2 of the Criminal Code, and also to
investigate the fact that one social group had been enlisted alongside the
security forces to combat other social groups.

107. The third file concerned the continuing investigations into the
possible existence of other victims who had been killed during the violent
incidents of 13 to 15 June 1990 (see paragraph 102 above).

108. Lastly, considering that the prosecution was statute-barred,
the military section of the prosecutor’s office decided to discontinue the
proceedings against unidentified members of the security forces and groups
of miners in respect of the offences of armed robbery, unlawful deprivation
of liberty, abusive conduct, improper investigation, abuse of power against
private interests, assault, actual bodily harm, destruction of property, theft,
breaking and entering homes, malfeasance and rape, committed between
13 and 15 June 1990.

109. This part of the decision of 16 September 1998 was set aside in a
decision issued on 14 October 1999 by the head of the military section of
the prosecutor’s office (Seful Sectiei Parchetelor Militare) at the Supreme
Court of Justice, which ordered that the proceedings and investigations
intended to identify all the victims be resumed, specifying in that respect
that it had been established that the number of victims greatly exceeded that
of the injured parties listed in the impugned decision.

110. In addition, the decision of 14 October 1999 noted that the
investigators had so far failed to conduct investigations into the “known
collusion” between the Ministry of the Interior and the leaders of the mining
companies “with a view to organising a veritable apparatus of unlawful
repression”, that collusion having been established, according to the deci-
sion, by the evidence contained in the case file.

2. Subsequent developments in the investigation in respect of senior

army officials for participation in unlawful killing

111. After the decision of 16 September 1998, the investigations into
the unlawful killing of Mr Velicu-Valentin Mocanu continued under case
no. 74/P/1998 (see paragraph 105 above).
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112. Mrs Mocanu and the two children she had had with the victim
joined the proceedings as civil parties.

113. Two generals — the former Minister of the Interior and his deputy
— and three senior-ranking officials were charged with the unlawful killings
committed on 13 June 1990, including that of the applicant’s husband, on
12, 18 and 21 January and 23 February 2000 respectively.

114. All five were committed for trial on the basis of a decision to that
effect (rechizitoriu) of 18 May 2000, on the ground that they had called
for —and, in the case of the two generals, ordered — the opening of fire with
heavy ammunition, an act which resulted in the death of four individuals
and which caused serious injury to nine other persons.

115. By a decision of 30 June 2003, the Supreme Court of Justice
remitted the case to the military section of the prosecutor’s office at the
Supreme Court of Justice for additional investigation intended to remedy
various deficiencies, and reclassified the offence as participation in aggravated
unlawful killing. It also ordered a series of investigative measures to be taken.

116. Mrs Mocanu, other civil parties and the military section of the
prosecutor’s office appealed against that decision on points of law. Their
appeals were dismissed by the High Court of Cassation and Justice (as the
Supreme Court of Justice was renamed in 2003, see paragraph 14 above) in
a judgment of 16 February 2004.

117. After the investigation was resumed, the proceedings against the
five defendants were discontinued by a decision of 14 October 2005. That
decision having been overturned on 10 September 2006, the proceedings
were reopened.

118. After carrying out an additional investigation in line with the
instructions set out in the judgment of 30 June 2003, the military section of
the prosecutor’s office at the High Court of Cassation and Justice committed
the former Minister of the Interior, his deputy and two other senior army
officers for trial in a decision to that effect of 27 July 2007. It discontinued
proceedings against the fifth officer, who had died in the meantime.

According to the decision to commit for trial, “the lack of reaction by
the public authorities” and the lack of an immediate effective investigation
“[had] endangered the very existence of democracy and the rule of law”.

119. By ajudgment of 17 December 2007, the High Court of Cassation
and Justice ordered that the case be sent back to the military section of the
prosecutor’s office for a breach of procedural rules, primarily on the ground
that criminal proceedings against a former minister could only be brought
through a special procedure requiring prior authorisation by Parliament.
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120. On 15 April 2008 the military section of the prosecutor’s office at
the High Court of Cassation and Justice lodged an appeal on points of law
against that decision, but this was dismissed on 23 June 2008.

121. On 30 April 2009 the military section of the prosecutor’s office
at the High Court of Cassation and Justice stated that it did not have
jurisdiction to examine this branch of the case, mainly because members
of the police force — including the Minister of the Interior — had become
civil servants following a legislative amendment, and the military courts
and prosecutors thus no longer had jurisdiction over their criminal acts,
even where those had been committed while they were still military officers.
It therefore relinquished jurisdiction to one of the ordinary criminal
sections of the same prosecutor’s office, namely the Criminal Proceedings
and Criminalistics Section (Sectia de urmdrire penali si criminalisticd).

122. By a decision of 6 June 2013, that Section discontinued the
proceedings against the former minister and his deputy, both of whom had
died on 2 November 2010 and 4 February 2013 respectively.

123. By the same decision, the same Section of the prosecutor’s office
declared that it did not have jurisdiction in respect of the last two surviving
defendants, Colonels C.V. and C.D., and referred their cases to the military
prosecutor’s office at the Bucharest regional military court.

124. This investigation was pending before that prosecutor’s office on
2 October 2013.

3. The charges against the former President of the Republic in respect of
the death of Mrs Mocanu’s husband

125. This part of the investigation concerned the charges against the
former President of the Romanian Republic with regard to the victims who
were killed or injured by gunshots fired by the army on 13 June 1990.

126. The former President of Romania, in office from 1989 to 1996
and from 2000 to 2004, was charged on 19 June 2007, by which date he
was exercising the functions of senator and was a member of parliament. He
was accused of having “deliberately incited servicemen to use force against
the demonstrators in University Square and in other districts of the capital,
an act which resulted in the death or injury by gunfire of several persons”.
Those facts were characterised as participation /lato sensu in aggravated
unlawful killing, a crime punishable under Articles 174, 175 (e) and 176 (b)
of the Criminal Code, taken together with Article 31 § 2 of that Code.

127. On 19 July 2007 those charges were severed from case no. 74/P/
1998. The investigation continued under case no. 107/P/2007.
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128. Inthe meantime, on 20 June 2007 the Constitutional Court, ruling
in a case unrelated to the present one, had delivered a judgment ruling that
the military courts did not have jurisdiction to judge or prosecute civilian
defendants. In consequence, by a decision of 20 July 2007 the military
section of the prosecutor’s office held that it did not have jurisdiction to
examine case no. 107/P/2007 and relinquished jurisdiction to one of the
ordinary criminal sections.

129. On 7 December 2007 the Procurator General of Romania set
aside, for procedural errors, the indictment of 19 June 2007, and ordered
that the investigation be resumed.

130. By a decision of 10 October 2008, the Criminal Proceedings
and Criminalistics Section of the prosecutor’s office at the High Court
of Cassation and Justice issued a decision not to bring a prosecution,
on the ground that there was no causal link between the order to clear
University Square issued by the former President and the decision taken
by three officers, with the agreement of their superiors — General A. and
General C. (Minister of the Interior) — to give the order to open fire on
the demonstrators.

In so ruling, the prosecutor’s office held that the objectives of the action
plan drawn up on 12 June 1990 had been fulfilled by 9 a.m. on the following
morning, and that the following events, including the subsequent orders to
open fire, had had nothing to do with that plan and could not have been
foreseen by those who prepared it.

131. On 3 November 2008 Mrs Mocanu and other injured parties
challenged this decision not to bring a prosecution.

132. On 18 December 2009 a three-judge bench of the High Court of
Cassation and Justice dismissed their appeals, finding them inadmissible,
out of time or unfounded, depending on the case. It concluded that there
was no causal link between the acts imputed to the former President and
the unpredictable consequences of the demonstrations which had resulted
in the deaths of several persons. Moreover, it noted that three of the injured
parties — widows or relatives of the victims who died on 13 and 14 June
1990 —, including Mrs Mocanu, had stated at a hearing on 11 December
2009 that they did not intend to challenge the decision not to bring a
prosecution in respect of the former President and that they wished only
that those responsible for the unlawful killings be identified and that they
be held liable. Following an appeal on points of law by the civil parties,
that decision was upheld by a nine-judge bench of the High Court in a
judgment of 25 October 2010.
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4. The investigative measures regarding the circumstances of

My Velicu-Valentin Mocanu’s death

133. According to the forensic autopsy report carried out on
Mrs Mocanu’s husband, he died as a result of gunshot wounds inflicted by
a third party.

134. The applicant made her first specific request to join the proceedings
as a civil party on 11 December 2000. On the same date the applicant and
the other civil parties — relatives of the three other persons who had been
killed during the events of 13 and 14 June 1990 — filed joint pleadings
containing their observations as to the identity of those responsible for the
deaths of their relatives, and their claims for compensation.

135. On 14 February 2007 the applicant was questioned for the first
time by the prosecutor’s office for the purposes of the investigation. Assisted
by a lawyer of her own choice, she stated that her husband had not returned
home on the evening of 13 June 1990, that this had worried her, that she
had searched for him the following day without success, and that she had
subsequently learned from the press that he had been killed by a shot to the
head. No investigator or official representative had visited her, nor had she
been summoned for the purposes of the investigation; only a few journalists
had come to see her. She stated that, aged 20 and without employment
at the relevant time, since her husband’s death she had raised their two
children, a daughter of two months (born in April 1990) and a two-year-old
son, alone.

136. The documents in the file submitted to the Court do not indicate
whether Mrs Mocanu was kept informed about developments in the
investigation into the aggravated unlawful killing of her husband following
the High Court of Cassation and Justice’s judgment of 17 December 2007
ordering that the case be remitted to the prosecutor’s office.

5. Subsequent developments in the investigation into charges of
inbuman treatment

137. Between 26 November 1997 and 12 June 2006, criminal
proceedings were brought against 37 persons — 28 civilians and 9 servicemen
— essentially for acts of sedition committed in the course of the events of June
1990. The former President of Romania was among those prosecuted. He
was charged on 9 June 2005 with participation in genocide (paragraphs (a),
(b) and (c) of Article 357 of the Criminal Code), propaganda in favour of
war (Article 356), inhuman treatment (Article 358), sedition (Article 162)
and acts of sabotage (Article 163).
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The vast majority of the 28 civilians charged were directors of mining
companies, heads of miners’ trade unions and senior civil servants in the
Ministry of Mines.

138. On 16 September 1998 this branch of the investigation was
allocated the file number 75/P/1998 (see paragraph 106 above).

139. On 19 December 2007 the military section of the prosecutor’s
office at the High Court of Cassation and Justice ordered that the case in file
no. 75/P/1998 be split into two parts, one concerning the criminal charges
against the 28 civilians, including the former President of Romania and the
former head of the SRI, and the other concerning the charges against the
9 servicemen. The investigation with regard to the 28 civilians was to be
pursued before the relevant civilian section of the same prosecutor’s office.

140. By a decision of 27 February 2008, the head prosecutor in
the military section of the prosecutor’s office set aside the decision of
19 December 2007, finding that, given the close connection between the
events, a single prosecutor’s office, namely the relevant civilian section, was
to examine the entirety of the case in respect of all of the defendants, both
civilians and servicemen.

141. In line with that decision, on 29 April 2008 the military section of
the prosecutor’s office at the High Court of Cassation and Justice also
relinquished jurisdiction to the relevant civilian section for examination of
the criminal charges against the 9 servicemen — including several generals,
the former head of police and the former Minister of the Interior.

142. The decision of 29 April 2008 contained a list of more than a
thousand victims who had been held and subjected to ill-treatment, notably
on the premises of the Bineasa Officers’ School and the Migurele military
unit. Mr Stoica was included in this list of victims. The decision also
contained a list of the legal entities which had sustained damage during the
crackdown of 13 to 15 June 1990, including the applicant association.

143. That decision also referred to “identification of the approximately
100 persons who died during the events of 13 to 15 June 1990”.

144. It also contained a list of the State-owned companies which had
provided workers for the intervention in Bucharest. That list included,
in particular, twenty mining companies from all around the country
and factories in eleven towns (Calirasi, Alexandria, Alba-Iulia, Craiova,
Constanta, Deva, Giurgiu, Galati, Bragov, Slatina and Buzau), as well as
three factories in Bucharest.

145. Following that decision, on 5 May 2008 the military section of
the prosecutor’s office sent the 209 volumes, containing a total of some
50,000 pages, from case no. 75/P/1998 to the relevant civilian section of
the prosecutor’s office.
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146. On 26 May 2008 the section of the prosecutor’s office at the High
Court of Cassation and Justice which had received the entire file, namely
the Criminal Proceedings and Criminalistics Section, stated that it did not
have jurisdiction, and relinquished jurisdiction to another section of the
same prosecutor’s office, namely the Directorate for Investigating Organised
Crime and Terrorism (Directia de Investigare a Infractiunilor de Criminalitate
Organizati si Terorism — DIICOT).

147. By a decision of 10 March 2009, the relevant directorate of the
prosecutor’s office at the High Court of Cassation and Justice, namely the
DIICOT, decided that no prosecution would be brought against the former
head of the SRI on the charge of sedition, as that offence had become time-
barred, and that no prosecution would be brought against the majority of
the 27 civilian defendants — directors of mining companies, heads of miners’
trade unions, senior civil servants at the Ministry of Mines and in local
government — on the ground that the constituent elements of the offence
had not been made out.

148. In so ruling, the prosecutor’s office considered that, in their
respective capacities as Head of State, Minister of the Interior, deputy
minister or Head of Police, some of the defendants exercised State authority,
and it would have been illogical to think that they could have committed
acts capable of undermining their own power. As to the miners and other
workers who had travelled to Bucharest on 14 June 1990, the prosecutor’s
office considered that they had “turned themselves into security forces” and
been persuaded that their actions served State power. In addition, it noted
that their intervention had been pointless, since the operation conducted
by the parachutists at the television headquarters had enabled order to be
restored in the capital at about 1 a.m. on 14 June 1990.

149. The prosecution also discontinued the proceedings against three of
the defendants, who had died in the meantime.

150. Lastly, the DIICOT decided to relinquish jurisdiction to the
Criminal Proceedings and Criminalistics Section with regard to the remainder
of the case, namely the charges of inhuman treatment, propaganda in favour
of war and genocide, within the meaning of Article 357 (a) to (c) of the
Criminal Code. Those facts concerned only nine of the persons who had
been charged during the period 2000-06, including the former president.

151. On 17 June 2009 a decision was taken not to bring a prosecution
in respect of those charges; its content is set out below.

6. The decision of 17 June 2009 not to bring a prosecution

152. On 17 June 2009 the prosecutor’s office at the High Court of
Cassation and Justice issued a decision not to bring a prosecution in the
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case, concerning essentially charges of inhuman treatment arising from
856 complaints by persons injured as a result of the violence committed
from 13 to 15 June 1990.

153. The decision in question indicated that the former Head of State
had not been examined as a defendant in the course of the investigation.

154. It gave a comprehensive description of the violence — classified as
extreme cruelty — inflicted on several hundred persons.

155. Itwasindicated thattheinvestigationsconducted overapproximately
nineteen years by the civilian prosecutor’s offices and, subsequently, by the
military prosecuting authorities, had not made it possible to establish the
identity of the perpetrators or the degree of involvement of the security
forces. The relevant passage from the decision reads as follows:

“The investigations carried out over a period of about nineteen years by the civilian
prosecutors’ offices and, subsequently, by the military prosecuting authorities, the
findings of which are contained in case file ... have not made it possible to establish the
identity of the miners who committed the attack, the degree of involvement in their
actions by the security forces and members and sympathisers of the FSN and their role
and degree of involvement in the acts of violence carried out against the residents of
the capital on 14 and 15 June 1990.”

156. This decision ordered that proceedings be discontinued against one
of the defendants, who had died in the meantime, and that no prosecution
would be brought (scoatere de sub urmadrire penald) in respect of the eight
remaining defendants for those offences which had become statute-barred,
in particular, harbouring a criminal.

157. With regard to the offences which had not become time-barred,
especially those of inhuman treatment, the decision stated that there was no
case to answer, since the constituent elements of the offences had not been
made out or because the reality of the events complained of had not been
proven.

158. In this connection, it was indicated that the then Head of State
could not be criticised for any form of participation in the joint actions by
the miners and the armed forces, as he had merely approved the actions
which occurred on the morning of 13 June 1990 and the army’s intervention
on the afternoon of the same date, for the stated purpose of restoring
order. It was also mentioned that there was no information (date certe) to
substantiate accusations against him with regard to the preparations for the
miners’ arrival in Bucharest and the instructions they had been given. It
was noted that his request to the miners to protect the State institutions
and to restore order — following which 1,021 persons had been deprived of
their liberty and subjected to physical assault — could only be classified as
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incitement to commit assault and that criminal liability in that respect was
time-barred.

159. The prosecutor’s office considered that the demonstrators and
other persons targeted by the miners belonged to various ethnic groups
(Romanians, Roma, Hungarians) and social categories (intellectuals,
students, school pupils, but also workers), and that they could not therefore
be regarded as a single group or an identifiable community on objective
geographical, historical, social or other grounds, and for that reason the
events complained of could not be classified as genocide. Relying on the
case-law of the International Criminal Tribunal for the former Yugoslavia,
the prosecutor’s office also considered that the persons deprived of liberty
had not been systematically subjected to ill-treatment.

160. The decision further indicated that the speech by which the Head
of State had encouraged the miners to occupy and defend University Square
against the demonstrators camping out there could not be interpreted as
propaganda in favour of war, as the accused had not sought to instigate a
conflict of any kind, but had, on the contrary, asked the miners “to put an
end to excess and acts of bloodshed”.

161. It was also indicated that the miners had been motivated by
simplistic personal convictions, developed on the basis of collective hysteria,
which had led them to act as arbitrators of the political situation and zealous
guardians of the political regime — the leaders of which had recognised them
as such —, authorised to “correct” those who opposed its legitimacy. The
prosecutor further noted the legal requirement that, to be punishable, the
inhuman treatment had to target “individuals who [had] fallen into enemy
hands” and considered that this criterion had not been met here, since the
miners no longer had any enemy against whom to fight on 14 June 1990.

162. With regard to the accusations of torture, the prosecutor considered
that Romanian law contained no provisions against torture at the material
time.

163. The decision of 17 June 2009 analyses each of the charges in
respect of each defendant, but refers to none of the victims by name and
does not mention the individual acts of violence complained of by each of
them, referring to an appendix which has not been submitted to the Court.
It mentions the number of victims and their membership of such or such a
category, noting, for example, the 425 persons who were arrested and held
on the premises of the Baneasa Officers’ School or the 574 demonstrators
who were arrested and imprisoned on the premises of the Mégurele military
base.
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7. Appeals lodged against the decision not to bring a prosecution of
17 June 2009

164. Theapplicantassociation, otherlegal entitiesand individuals lodged
an appeal against the decision of 17 June 2009 not to bring a prosecution,
which was dismissed on 3 September 2009 by the head prosecutor of the
relevant section of the prosecutor’s office at the High Court of Cassation
and Justice. In so ruling, the prosecutor’s office considered that no actions
which could be classified as a crime against humanity, such as inhuman
treatment or genocide, had been committed.

165. Mr Stoica and four other injured parties also lodged an appeal
against the same decision. It was dismissed on 6 November 2009. Mr Stoica
lodged on appeal on points of law before the High Court of Cassation and
Justice.

166. On 9 March 2011, having dismissed the plea of res judicata raised
by the former Head of State, the High Court of Cassation and Justice ruled
on the merits of the decision not to bring a prosecution, and dismissed the
applicant’s appeal.

167. In its judgment, it classified the assault against the applicant as
grievous bodily harm (Article 182 of the Criminal Code), unlawful arrest,
ill-treatment (Article 267), torture, unjust repression and blackmail. It
considered that the decision of 17 June 2009 had been correct in ruling
that no prosecution was to be brought, on the ground that the offences in
question had become time-barred and that torture had not been a criminal
offence at the material time.

168. In contrast, it did not rule on the criminalisation of inhuman
treatment (Article 358 of the Criminal Code), which had been the subject
of the decision of 29 April 2008, in which the applicant was named as a
victim of the inhuman treatment imputed to five generals.

8. Summary and clarifications concerning the investigative measures

169. According to the Government, the main investigative measures
carried out in the period between 1990 and 2009 were as follows: more
than 840 interviews with injured parties; hearing of witnesses on more than
5,724 occasions; and more than 100 forensic medical reports. The results of
those measures were set out in several thousand pages of documents.

a. Investigative measures concerning Mr Stoica in particular

170. On 18 June 2001, when he was received by a prosecutor at the
military section of the prosecutor’s office at the Supreme Court of Justice,
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Mr Stoica lodged an official complaint concerning the violence of which he
claimed to have been victim on the night of 13 to 14 June 1990.

171. His complaint was joined to the investigation file already opened
in respect of other charges, especially inhuman treatment (case file
no. 75/P/1998).

172. On 18 October 2002, for the purposes of the investigation into
the alleged assault against him, the applicant underwent an examination at
the State Institute of Forensic Medicine, which produced a forensic medical
report. That report indicated that the injuries described in the medical
file opened by the emergency unit on 14 June 1990 had required three to
five days of medical treatment and had not been such as to endanger the
applicant’s life.

173. It was also indicated that the applicant had been hospitalised for
major epileptic fits from 31 October to 28 November 1990, in February
1997, March 2002 and August 2002, and that he had been diagnosed as
suffering from post-traumatic secondary epilepsy and other cerebral and
vascular disorders (transient ischemic attacks — TIAs). The expert report
noted that the post-traumatic epilepsy had appeared following an injury
sustained in 19606.

174. On 9 and 17 May 2005 the applicant was questioned and was able
to give his point of view on the events complained of and submit his claims
for compensation in respect of the alleged pecuniary and non-pecuniary
damage.

175. By a letter of 23 May 2005, he was informed by the military
section of the prosecutor’s office at the High Court of Cassation and Justice
that his complaint concerning the injuries inflicted on 13 June 1990 by
unidentified servicemen, which had resulted in his hospitalisation “in a
coma’, was being investigated in the context of case no. 75/P/1998.

176. A certificate issued on 26 April 2006 indicates that, according to
the entries in the register held by the military section of the prosecutor’s
office at the High Court of Justice and Cassation, the applicant had been
received by a prosecutor in 2002, 2003, 2004, 2005 and 2006, mainly
for the purposes of the investigation or to enquire about progress in
the investigation. The applicant lodged two additional complaints, on
12 September and 4 October 2006 respectively.

177. On 23 April 2007 the prosecutor questioned two witnesses
indicated by the applicant.

178. When questioned on 9 May 2007 as an injured party, the applicant
asked the military prosecutor to order a second forensic medical report,
since he considered that the 2002 report had entirely failed to emphasise the
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seriousness of the injuries sustained in 1990 and the continuing after-effects
of those injuries.

179. The prosecutor ordered a new report. Among other things, he asked
the forensic specialists to examine whether a causal link existed between the
injury sustained by the applicant in June 1990 and the medical conditions
from which he was suffering on the date on which the report was ordered.

180. During his questioning, the applicant was invited to watch a video
recording of the events of 13 June 1990, including those at the headquarters
of the State television station. He recognised himself, and asked that the
video recording be added to the investigation file.

181. On 25 June 2007 the new medical report was added to the case
file. It specified, again on the basis of the medical records drawn up on
14 June 1990, that the applicant’s injuries had required three to five days of
medical treatment and that they had not been life-threatening. It specified
that there was no causal link between the injuries sustained on the night
of 13 to 14 June 1990 and the applicant’s medical problems, which had
subsequently required numerous periods of hospitalisation.

182. On 30 October 2007, at the applicant’s request, the medical ob-
servation files on his condition prepared by the emergency unit of Bucharest
Hospital in 1992 were added to the file.

183. The medical board at the National Social Security Fund had
previously issued the applicant with a certificate, dated 24 May 2007,
indicating that he was suffering from “overall accentuated impairment”
resulting in total inability to work. The relevant passages of this certificate
read as follows:

“In view of the medical records in the patient’s file, the documents which have been
added recently ... and the clinical psychiatric examination conducted on 24 May
2007, the specialist committee and the higher committee reach the following clinical
diagnosis: mixed personality disorders, aggravated by organic causes. Acute traumatic
brain injury 1990 (assault). Epilepsy with partial generalised secondary crises,
confirmed clinically and by EEG, currently rare ... supraventricular incidents in his
medical history (irregular heart rthythm (flutter) and atrioventricular block ..., with a
return to sinus rhythm ... after cardioversion).

Functional diagnosis: overall accentuated impairment.
Fitness for work: totally lost, 2nd level invalidity.
Adaptive incapacity: 72%”
184. In the meantime, on 10 May 2004 the prosecutor’s office at the
Bucharest County Court had issued a decision not to bring a prosecution

in another case, following a complaint of attempted murder lodged by the
applicant on the basis of the same facts.
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b. Clarifications regarding the examination of the criminal complaint, with
a request to join the proceedings as a civil party, lodged by the applicant
association

185. On 9 July 1990 Bucharest military unit no. 02515 sent the
applicant association a letter informing it that “an inventory of the items
found on 14 June 1990 [at the association’s headquarters] [had] been drawn
up by the representatives of the Procurator General’s Ofhce (Procuratura
Generald) and placed, with an official report, at the headquarters of the
Bucharest Prosecutor’s Office (Procuratura Municipiului Bucuresti)”.

186. On 22 July 1990 two police officers went to the applicant association’s
headquarters. They noted that the windows had been broken and the locks
destroyed, and that the items in the headquarters had “all been ransacked”.
They drew up a report in the presence of the association’s leaders and a witness.

187. On 26 July 1990 the applicant association lodged a criminal
complaint with the Bucharest Prosecutor’s Office, complaining about the
ransacking of its headquarters and the attacks sustained by some of its
members on 14 June 1990, and demanded the restitution of all the materials
and documents which had been confiscated. It requested leave to join the
criminal proceedings as a civil party.

188. On 22 October 1997 the General Inspectorate of Police sent
the prosecutor’s office at the Supreme Court of Justice twenty-one case
files, opened following criminal complaints by several individuals and
legal entities with regard to the events of 13 and 14 June 1990. Those
files included case file no. 1476/P/1990, which concerned the applicant
association’s complaint regarding the ill-treatment inflicted on several of its
members. The General Inspectorate of Police invited the prosecutor’s office
to inform it of the steps to be taken with a view to conducting interviews
for the purpose of the investigation.

189. The applicant association contacted the prosecutor’s office at
the Supreme Court of Justice, subsequently the High Court of Cassation
and Justice, on a regular basis for information concerning progress in the
investigation or to request additional investigative measures, until the
investigation was closed by the decision of 17 June 2009 not to bring a
prosecution.

II. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

A. International legal documents



282 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

2. Case-law of the Inter-American Commission of Human Rights and
of the Inter-American Court of Human Rights

191. International case-law provides examples of cases where the alleged
victims of mass violations of fundamental rights, such as the right to life and
the right not to be subjected to ill-treatment, have been authorised to wait
many years before bringing proceedings at national level and subsequently
applying to the international courts, although the admissibility criteria for
their applications, with regard to exhaustion of domestic remedies and
time-limits for submitting complaints, were similar to those provided for
by the Convention (see, inter alia, Inter-American Commission on Human
Rights: Community of Rio Negro of the Maya Indigenous People and its
Members v. Guatemala, admissibility report no. 13/08 of 5 March 2008,
petition 844/05; and Inter-American Court of Human Rights: Case of “Las
Dos Erres” Massacre v. Guatemala, Preliminary Objection, Merits, Reparations
and Costs, judgment of 24 November 2009, Series C No. 211; and Case of
Garcia Lucero et al. v. Chile, Preliminary Objection, Merits and Reparations,
judgment of 28 August 2013, Series C No. 267).

192. The relevant parts of the first case cited above read as follows:

“The rule of a reasonable time for filing petitions with the inter-American human
rights system must be analyzed in each case, mindful of the activity of the victims next-
of-kin to seek justice, the conduct of the state, and the situation and context in which
the alleged violation occurred. Therefore, in view of the context and characteristics of
the instant case, as well as of the fact that several investigations and judicial proceedings
are still pending, the Commission considers that the petition was presented within
a reasonable time, and that the admissibility requirement referring to the time for
submission has been met.” (Community of Rio Negro of the Maya Indigenous Peaple and
its Members v. Guatemala, §§ 88-89)

THE LAW

I. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE CON-
VENTION

199. MrsAnca Mocanuand Mr Marin Stoica alleged that the respondent
State had failed in its obligations under the procedural aspect of Articles 2
and 3 of the Convention. They alleged that those provisions required the
State to conduct an effective, impartial and thorough investigation capable
of leading to the identification and punishment of those responsible for
the armed repression of the demonstrations of 13 and 14 June 1990, in the
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course of which Mr Mocanu, the first applicant’s husband, was killed by
gunfire and the second applicant was subjected to ill-treatment.
The relevant part of Article 2 provides:
“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his
life intentionally ...”
Article 3 provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

A. The Court’s jurisdiction ratione temporis

200. The Court notes that the respondent Government made no plea
before the Grand Chamber as to the Court’s lack of jurisdiction ratione
temporis. However, they submitted that the Court could examine the
complaints brought before it only in so far as they related to the period after
20 June 1994, the date on which the Convention came into force in respect
of Romania.

201. The Court reiterates that it has to satisfy itself that it has jurisdiction
in any case brought before it, and is therefore obliged to examine the question
of its jurisdiction at every stage of the proceedings even where no objection
has been raised in this respect (see Blecic¢ v. Croatia [GC], no. 59532/00,
§ 67, ECHR 2006-1I1I).

1. The Chamber judgment

202. The Chamber held that the procedural obligation to conduct an
effective investigation arising out of Articles 2 and 3 of the Convention had
evolved into a separate and autonomous duty which could be considered
capable of binding the State even when the infringement of life or of personal
integrity occurred before the entry into force of the Convention with regard
to that State. In so ruling, it reiterated the principles outlined in the Silih
v. Slovenia judgment ([GC], no. 71463/01, §§ 159-63, 9 April 2009)
and subsequently applied in cases brought against Romania in which the
events of December 1989 were in issue (see Agache and Others v. Romania,
no. 2712/02, §§ 70-73, 20 October 2009; Sandru and Others v. Romania,
no. 22465/03, § 59, 8 December 2009; and Association “21 December 1989
and Others v. Romania, nos. 33810/07 and 18817/08, §§ 114-18, 24 May
2011).

203. It also considered that, in order for this procedural obligation
to be applicable, it must be established that a significant proportion of
the procedural steps were or ought to have been implemented following
ratification of the Convention by the country concerned. Applying those
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principles in this case, the Chamber noted that the criminal proceedings
concerning the violent suppression of the demonstrations of June 1990 had
been instituted in 1990, that they had continued after 20 June 1994 and
that a significant proportion of the procedural measures had been carried
out after that date.

204. The Chamber therefore declared that it had jurisdiction ratione
temporis to examine the allegation of a procedural violation of Articles 2
and 3 of the Convention, dismissing the objection which had been raised by
the Government in this connection with regard to Mr Stoica’s application
alone.

2. The Courts assessment

205. In Janowiec and Others v. Russia ([GC], nos. 55508/07 and
29520/09, §§ 128-51, ECHR 2013), the Court provided additional
clarifications on the temporal limitations of its jurisdiction — previously
defined in the Silib judgment (cited above, §§ 162-63) — with regard to the
procedural obligation to investigate deaths or ill-treatment which occurred
prior to the entry into force of the Convention in respect of the respondent
State (the “critical date”).

206. It found, in essence, that this temporal jurisdiction was strictly
limited to procedural acts which were or ought to have been implemented
after the entry into force of the Convention in respect of the respondent
State, and that it was subject to the existence of a genuine connection
between the event giving rise to the procedural obligation under Articles 2
and 3 and the entry into force of the Convention. It added that such a
connection was primarily defined by the temporal proximity between the
triggering event and the critical date, which could be separated only by a
reasonably short lapse of time that should not normally exceed ten years
(see Janowiec and Others, cited above, § 146); at the same time, the Court
specified that this time period was not in itself decisive. In this regard, it
indicated that this connection could be established only if much of the
investigation — that is, the undertaking of a significant proportion of the
procedural steps to determine the cause of death and hold those responsible
to account — took place or ought to have taken place in the period following
the entry into force of the Convention (see Janowiec and Others, cited above,
§ 147).

207. In the instant case, the Court reiterates that the complaints in
respect of the procedural aspect of Articles 2 and 3 of the Convention
concern the investigation into the armed repression conducted on 13 and
14 June 1990 against the anti-government demonstrations, and that this
repression cost the life of the first applicant’s husband and interfered with
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the second applicant’s physical integrity. That investigation began in 1990,
shortly after those events, giving rise, inter alia, to investigative measures,
the primary aim of which was to identify the victims who had been killed
by gunfire, including the first applicant’s husband.

208. Itshould thus be noted that four years passed between the triggering
event and the Convention’s entry into force in respect of Romania, on
20 June 1994. This lapse of time is relatively short. It is less than ten years
and less than the time periods in issue in similar cases examined by the
Court (see Sandru and Others, cited above, §S 55-59; Pacact and Others v.
Turkey, no. 3064/07, §§ 63-66, 8 November 2011; and Jularic v. Croatia,
no. 20106/06, §§ 45-51, 20 January 2011).

209. Prior to the critical date, few procedural acts were carried out in
the context of the investigation. It was after that date, and especially from
1997 onwards, that the investigation took shape through the joinder of
dozens of cases which had previously been dispersed and the bringing of
charges against senior military and civilian figures. Equally, the prosecutors’
decisions to commit for trial and judicial decisions concerning this case were
all issued after the critical date (see, inter alia, the decision to commit for
trial of 18 May 2000, the Supreme Court of Justice’s judgment of 30 June
2003, the decision to commit for trial of 27 July 2007 and the High Court
of Cassation and Justice’s judgments of 17 December 2007 and 9 March
2011).

210. In other words, the majority of the proceedings and the most
important procedural measures were carried out after the critical date.

211. Consequently, the Court finds that it has jurisdiction ratione
temporis to examine the complaints raised by Mrs Mocanu and Mr Stoica
under the procedural aspect of Articles 2 and 3 of the Convention, in so
far as those complaints relate to the criminal investigation conducted in
the present case after the entry into force of the Convention in respect of
Romania.

C. The allegation that Mr Stoica’s complaint was lodged out of
time

237. Without explicitly reiterating the preliminary objection that they
had raised before the Chamber, the Government alleged, with regard to
the complaint lodged under Article 3 by Mr Stoica, that he ought to have
displayed diligence, firstly in submitting his criminal complaint to the
domestic authorities, and secondly in introducing his application before
the Court.
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1. The Chamber judgment

238. The Chamber considered that this second objection — alleging that
Mr Stoica had lodged his criminal complaint with the relevant authorities
out of time — should be joined to the examination of the merits of the
complaint alleging a violation of the procedural aspect of Article 3 of the
Convention, and declared the complaint admissible.

2. The Governments submissions

239. The Government indicated that the criminal investigation into the
violent acts committed on 13 and 14 June 1990 had been opened in 1990
and observed that, in spite of the opening of this investigation and the
difficulties encountered by the authorities in identifying all the victims, the
applicant did not join the proceedings until 2001.

240. In this regard, the Government considered that it was unacceptable
for a presumed victim to benefit from steps taken by other persons to
obtain the opening of an investigation without calling into question the
fundamental principle of the Convention mechanism, namely exhaustion
of domestic remedies, focused on the individual dimension of the right of
petition.

241. Referring to the cases of Zoma v. Romania ((dec.), no. 34403/05,
18 September 2012) and Petyo Popov v. Bulgaria (no. 75022/01, 22 January
2009), the Government pointed out that the Court had criticised the
conduct of applicants who had failed to bring their complaints concerning
violations of Article 3 of the Convention before the domestic prosecuting
authorities in due form.

242. In so far as the applicant sought to justify his passivity by an
alleged vulnerability which prevented him from joining the investigation
proceedings, the Government observed that the violence to which the ap-
plicant claimed to have been subjected in June 1990 had required only three
to five days of medical care, that he had not been hospitalised for long and
that he had not submitted medical certificates attesting to a physical or
psychological impairment having a causal link with the events complained
of.

243. The Government added that, after 1990, the social and political
climate had been favourable to the victims and that the fears referred to
by the applicant were accordingly unfounded. In this connection, they
submitted that the Court had taken victims vulnerability into account only
in extremely critical situations, where the applicants had expressed well-
founded fears in the light of the national context.
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244. Referring to the cases of Narin v. Turkey (no. 18907/02,
15 December 2009) and Frandes v. Romania ((dec.), no. 35802/05,
17 May 2011), the Government submitted that the Court, called on to
assess the diligence shown by parties in applying to it, had considered
that applications could be rejected as out of time even in cases concerning
continuing situations. The Government considered that this rule applied
to the situation of applicants who, like Mr Stoica in the instant case, had
delayed excessively or without apparent reason before applying to the Court
after realising that the investigation conducted by the authorities was losing
effectiveness, or after the point that they ought to have realised this. In their
opinion, Mr Stoica’s situation was very different from that of the applicants
in Er and Others v. Turkey (no. 23016/04, 31 July 2012), as the applicant
in the present case had been able at any moment to contact the authorities,
who had not attempted to hide the facts or deny the circumstances.

3. The applicant’s submissions

245. The applicant explained that he had waited until 18 June 2001
before lodging a criminal complaint with regard to his experiences during
the night of 13 to 14 June 1990 on account of the scale of the repression
conducted by the authorities at that time, of which he among more than a
thousand others had been a victim. He considered that the investigation in
issue here did not concern ordinary incidents of unlawful use of force by
State agents, but rather mass violations of human rights, orchestrated by the
highest State authorities.

In this connection, he alleged that, following the events of June 1990, he
was in such a state of distress that he had hardly been able to leave his house
for three months, for fear of the oppressive authorities, and that his mental
and physical health had subsequently deteriorated to such an extent that he
had sustained permanent psychological problems.

246. He pleaded that, in such circumstances, only a prompt reaction
by the judicial authorities could have reassured him and encouraged him to
lodge a complaint. He alleged that no such reaction had been forthcoming
until 2000 and submitted that he had lodged a complaint at that point
on learning that, for the first time, high-ranking State officials had been
charged and committed for trial.

247. He observed that his complaint had not been dismissed as out of
time by the national authorities, that it had been joined immediately to
the wider investigation file opened into the impugned events, and that it
had given rise to investigative acts in his respect without any allegations of
passivity being made.



288 DIALOGUE ACROSS THE ATLANTIC: SELECTED CASE-LAW
OF THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS COURTS

248. He considered that his failure to lodge a complaint before 2001
had not compromised the effectiveness of the investigation in any way. In
this respect, he submitted that the authorities could have identified him
from the video recordings that the State television service had made of
the events which occurred in its own headquarters, or from the medical
records drawn up, inter alia, during the night of 13 to 14 June 1990 by the
emergency ward in which he was hospitalised.

In addition, he noted that the fourth point of the operative provisions
in the decision to commit for trial of 18 May 2000 ordered that the
investigation be continued into the deprivation of liberty inflicted on 1,300
persons by servicemen and miners from the morning of 13 June 1990
onwards, and also into the assaults sustained by hundreds of persons during
the same period.

249. He claimed to have played a very active part in the investigation
from 2001 onwards and to have regularly requested information on progress
in the proceedings, submitting as evidence the entries made in the register of
the military section of the prosecutor’s office at the High Court of Cassation
and Justice.

250. Lastly, he considered that lodging a complaint more rapidly would
have had no impact on the outcome of that investigation, since the decision
not to bring a prosecution, issued on 17 June 2009, also concerned those
victims who had had the courage to lodge a complaint prior to 2001.

4. The third partys observations

251. According to the non-governmental organisation Redress, the
third-party intervener, the adverse psychological effects of ill-treatment
on victims' capacity to complain represented a significant obstacle to
redress. The reality of this phenomenon had been recognised, inter alia,
by the United Nations Committee against Torture (General Comment
No. 3 (2012) [on the Implementation by States Parties of Article 14 of
the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment], § 38).

252. Moreover, the Court had admitted that where abuses were
perpetrated by State agents, their psychological effects could be even greater
(Tyrer v. the United Kingdom, 25 April 1978, § 33, Series A no. 26).

253. Scientific research showed that the experience of ill-treatment at
the hands of social and political institutions charged with responsibility
for ensuring individuals' safety and well-being could have particular
psychological consequences which could explain a delay in making a com-
plaint, or not making a complaint at all (they referred, among other sources,
to L. Piwowarczyk, A. Moreno, M. Grodin, “Health Care of Torture Sur-
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vivors”, Journal of the American Medical Association, vol. 284 (2000),
pp- 539-41). From a psychological perspective, the cause of this attitude was
to be found in the shattering of the victims’ ability to trust others, especially
State agents. The victims of State agents felt more vulnerable than those of
ordinary criminals, since they had little or no hope that the authorities would
investigate their case, a fortiori where the State continued to repress peaceful
demonstrations or showed no signs of pursuing an effective investigation
(A. Burnett, M. Peel, “The Health of Survivors of Torture and Organised
Violence”, British Medical Journal, vol. 322 (2001), pp. 606-09).

254. This research also indicated that victims who did not identify
themselves as activists or demonstrators suffered from ill-treatment more
greatly, and could even be disproportionally impacted by the violence
inflicted.

255. Given the difficult situation of victims, both in terms of their
vulnerability and the obstacles to obtaining access to evidence, there was
an increased tendency on the part of national courts to take these realities
into account and to block limitation periods when agreeing to rule on
complaints lodged many years after the events complained of by persons
who had been tortured (District Court of The Hague, Wisah Binti Silan and
Others v. the Netherlands, 14 September 2011, §§ 4.15-4.18, Nederlandse
Jurisprudentie 2012, no. 578; High Court (England and Wales), Mutua
and Others v. The Foreign and Commonwealth Office, 5 October 2012,
[2012] EWHC 2678 (QB); and the House of Lords (United Kingdom),
A. v. Hoare, 30 January 2008, [2008] UKHL 6, §§ 44-49).

5. The Court’s assessment

256. The Court notes that the Government referred to the applicant’s
tardiness in lodging a complaint with the domestic authorities concerning
the events at the origin of this application. In this context, they also referred
to the duty of diligence on persons wishing to apply to the Court.

257. The Court considers that the issue of the diligence incumbent on
the applicant is closely linked to that of any tardiness in lodging a criminal
complaint within the domestic legal system. Taken together, these arguments
may be regarded as an objection alleging a failure to comply with the six-
month time-limit under Article 35 § 1 of the Convention. This objection
must therefore now be examined (see Micu v. Romania, no. 29883/06,
§ 108, 8 February 2011).

a. General principles

258. The Court reiterates that the six-month time-limit provided for by
Article 35 § 1 of the Convention has a number of aims. Its primary purpose
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is to maintain legal certainty by ensuring that cases raising issues under
the Convention are examined within a reasonable time, and to prevent
the authorities and other persons concerned from being kept in a state
of uncertainty for a long period of time (see Sabri Giines v. Turkey [GC],
no. 27396/06, § 39, 29 June 2012; El-Masri v. the former Yugoslav Republic
of Macedonia [GC], no. 39630/09, § 135, ECHR 2012; and Bayram and
Yildirim v. Turkey (dec.), no. 38587/97, ECHR 2002-I1II). That rule marks
out the temporal limit of the supervision exercised by the Court and signals,
both to individuals and State authorities, the period beyond which such
supervision is no longer possible (see Walker v. the United Kingdom (dec.),
no. 34979/97, ECHR 2000-1; Sabri Giines, cited above, § 40; and El-Masri,
cited above, § 135).

259. As a rule, the six-month period runs from the date of the final
decision in the process of exhaustion of domestic remedies. Where it is
clear from the outset, however, that no effective remedy is available to the
applicant, the period runs from the date of the acts or measures complained
of, or from the date of knowledge of that act or its effect on or prejudice
to the applicant, and, where the situation is a continuing one, once that
situation ends (see, among other authorities, Dennis and Others v. the United
Kingdom (dec.), no. 76573/01, 2 July 2002; Sabri Giines, cited above, § 54;
and E/-Masri, cited above, § 136).

260. Article 35 § 1 cannot be interpreted in a manner which would
require an applicant to seise the Court of his complaint before his position
in connection with the matter has been finally settled at the domestic
level, otherwise the principle of subsidiarity would be breached. Where
an applicant avails himself of an apparently existing remedy and only
subsequently becomes aware of circumstances which render the remedy
ineffective, it may be appropriate for the purposes of Article 35 § 1 to take
the start of the six-month period from the date when the applicant first
became or ought to have become aware of those circumstances (see Edwards
v. the United Kingdom (dec.), no. 46477/99, 7 June 2001, and E/-Masri,
cited above, § 136).

261. In cases of a continuing situation, the period starts to run afresh
each day and it is in general only when that situation ends that the six-
month period actually starts to run (see Varnava and Others v. Turkey [GC],
nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90,
16071/90, 16072/90 and 16073/90, § 159, ECHR 2009, and Sabri Giines,
cited above, § 54).

262. However, not all continuing situations are the same. Where time
is of the essence in resolving the issues in a case, there is a burden on the
applicant to ensure that his or her claims are raised before the Court with the
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necessary expedition to ensure that they may be properly, and fairly, resolved
(see Varnava and Others, cited above, § 160). This is particularly true with
respect to complaints relating to any obligation under the Convention to
investigate certain events. As the passage of time leads to the deterioration
of evidence, time has an effect not only on the fulfilment of the State’s
obligation to investigate but also on the meaningfulness and effectiveness of
the Court’s own examination of the case. An applicant has to become active
once it is clear that no effective investigation will be provided, in other
words once it becomes apparent that the respondent State will not fulfil its
obligation under the Convention (see Chiragov and Others v. Armenia (dec.)
[GC], no. 13216/05, § 136, 14 December 2011, and Sargsyan v. Azerbaijan
(dec.) [GC], no. 40167/06, § 135, 14 December 2011, both referring to
Varnava and Others, cited above, § 161).

263. The Court has already held that, in cases concerning an
investigation into ill-treatment, as in those concerning an investigation into
the suspicious death of a relative, applicants are expected to take steps to
keep track of the investigation’s progress, or lack thereof, and to lodge their
applications with due expedition once they are, or should have become,
aware of the lack of any effective criminal investigation (see the decisions in
Bulut and Yavuz v. Turkey (dec.), no. 73065/01, 28 May 2002; Bayram and
Yildirim, cited above; Frandes, cited above, §§ 18-23; and Atallah v. France
(dec.), no. 51987/07, 30 August 2011).

264. It follows that the obligation of diligence incumbent on applicants
contains two distinct but closely linked aspects: on the one hand, the
applicants must contact the domestic authorities promptly concerning
progress in the investigation — which implies the need to apply to them
with diligence, since any delay risks compromising the effectiveness of the
investigation —and, on the other, they must lodge their application promptly
with the Court as soon as they become aware or should have become aware
that the investigation is not effective (see Nasirkhbayeva v. Russia (dec.),
no. 1721/07, 31 May 2011; Akbvlediani and Others v. Georgia (dec.),
nos. 22026/10, 22043/10, 22078/10, 22097/10, 22128/10, 27480/10,
27534/10, 27551/10, 27572/10 and 27583/10, §S 23-29, 9 April 2013;
and Gusar v. the Republic of Moldova and Romania (dec.), no. 37204/02,
§§ 14-17, 30 April 2013).

265. That being so, the Court reiterates that the first aspect of the duty
of diligence — that is, the obligation to apply promptly to the domestic
authorities — must be assessed in the light of the circumstances of the case.
In this regard, it has held that applicants’ delay in lodging a complaint is not
decisive where the authorities ought to have been aware that an individual
could have been subjected to ill-treatment — particularly in the case of
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assault which occurs in the presence of police officers — as the authorities’
duty to investigate arises even in the absence of an express complaint (see
Velev v. Bulgaria, no. 43531/08, §§ 59-60, 16 April 2013). Nor does such
a delay affect the admissibility of the application where the applicant was
in a particularly vulnerable situation, having regard to the complexity of
the case and the nature of the alleged human rights violations at stake, and
where it was reasonable for the applicant to wait for developments that
could have resolved crucial factual or legal issues (see £/-Masri, cited above,
§ 142).

266. With regard to the second aspect of this duty of diligence — that is,
the duty on the applicant to lodge an application with the Court as soon as
he realises, or ought to have realised, that the investigation is not effective —
the Court has stated that the issue of identifying the exact point in time
that this stage occurs necessarily depends on the circumstances of the case
and that it is difficult to determine it with precision (see the decision in
Nasirkhayeva, cited above).

267. In establishing the extent of this duty of diligence on applicants
who wish to complain about the lack of an effective investigation into
deaths or ill-treatment, the Court has been largely guided in recent years by
the case-law on the duty of diligence imposed on applicants who complain
about the disappearance of individuals in a context of international conflict
or state of emergency within a country (see Varnava and Others, cited above,
§ 165; Yetisen and Others v. Turkey (dec.), no. 21099/06, §S 72-85, 10 July
2012; and Er and Others, cited above, § 52), despite the differences between
those two types of situation.

268. Thus, the Court has rejected as out of time applications where
there had been excessive or unexplained delay on the part of applicants
once they had, or ought to have, become aware that no investigation had
been instigated or that the investigation had lapsed into inaction or become
ineffective and, in any of those eventualities, there was no immediate,
realistic prospect of an effective investigation being provided in the future
(see, inter alia, Narin, cited above, § 51; Aydinlar and Others v. Turkey
(dec.), no. 3575/05, 9 March 2010; and the decision in Frandes, cited
above, §§ 18-23).

In other words, the Court has considered it indispensable that persons
who wish to bring a complaint about the ineffectiveness or lack of such
investigation before the Court do not delay unduly in lodging their
application. Where there has been a considerable lapse of time, and there
have been significant delays and lulls in investigative activity, there will
come a time when the relatives must realise that no effective investigation
has been, or will be, provided.
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269. The Court has held, however, that so long as there is some
meaningful contact between relatives and authorities concerning complaints
and requests for information, or some indication, or realistic possibility,
of progress in investigative measures, considerations of undue delay by the
applicants will not generally arise (see Varnava and Others, cited above,

§ 165).
b. Application of the above principles to the present case

270. The Court notes that the alleged attack on the applicant at the State
television headquarters, in the presence of police officers and servicemen,
took place on the night of 13 to 14 June 1990. A criminal investigation was
opened shortly afterwards. On 18 June 2001, more than eleven years after
the events, the applicant lodged a criminal complaint with a prosecutor at
the military section of the prosecutor’s office at the Supreme Court of Justice
(see paragraph 170 above). On 25 June 2008, more than eighteen years after
the events, the applicant lodged his application with the Strasbourg Court.
On 17 June 2009 the prosecutor’s office at the High Court of Cassation
and Justice decided to discontinue the proceedings against the surviving
defendants either on the ground that the offences had become statute-
barred or that there was no case to answer (see paragraphs 156-62 above).
On 9 March 2011 the High Court of Cassation and Justice dismissed the
applicant’s appeal against that decision (see paragraph 166 above).

271. The Court further notes that, in their objection, the Government
criticises the applicant’s inactivity from 1990 to 2001.

272. From the point of view of the six-month rule, the Court has to
ascertain whether the applicant, at the time of lodging his application
with the Court, had been aware, or should have been aware, for more
than six months, of the lack of any effective criminal investigation. His
inactivity before lodging a criminal complaint at the domestic level is
not as such relevant for the assessment of the fulfilment of the six-month
requirement. However, if the Court were to conclude that before the
applicant petitioned the competent domestic authorities he was already
aware, or ought to have been aware, of the lack of any effective criminal
investigation, it is obvious that his subsequent application with the Court
has a fortiori been lodged out of time (see the decisions in Bayram and
Yildirim, and Bulut and Yavuz, both cited above), unless new evidence or
information arose in the meantime which would have given rise to a fresh
obligation on the authorities to take further investigative measures (see
Brecknell v. the United Kingdom, no. 32457/04, § 71, 27 November 2007,
and Giirtekin and Others v. Cyprus (dec.), nos. 60441/13, 68206/13 and
68667/13, 11 March 2014).
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273. Given that he formally lodged his complaint while being
interviewed by a prosecutor in the military section of the prosecutor’s office
at the Supreme Court of Justice, there is evidence that the applicant was
keeping track of developments in the criminal investigation prior to 18 June
2001. He justified his reluctance to lodge a complaint by his vulnerability,
which was explained not only by the deterioration in his health following
the ill-treatment allegedly sustained in June 1990, but also by the feeling
of powerlessness which he experienced on account of the large number of
victims of the repression conducted by the security forces and the judicial
authorities” failure to react in a prompt manner, capable of reassuring him
and encouraging him to come forward.

274. Like the United Nations Committee against Torture, quoted by
the third-party intervener, the Court acknowledges that the psychological
effects of ill-treatment inflicted by State agents may also undermine victims’
capacity to complain about treatment inflicted on them, and may thus
constitute a significant impediment to the right to redress of victims of
torture and other ill-treatment (see General Comment No. 3 (2012), § 38).
Such factors may have the effect of rendering the victim incapable of taking
the necessary steps to bring proceedings against the perpetrator without
delay. Accordingly, as the third-party intervener pointed out, these factors
are increasingly taken into account at national level, leading to a certain
flexibility with regard to the limitation periods applicable to claims for
reparation in respect of claims for compensation for personal injury (see
paragraph 255 above).

275. The Court observes that very few victims of the events of 13 to
15 June 1990 lodged a complaint in the first few years (see paragraph 99
above). It does indeed appear that the majority of them found the courage
to lodge a complaint only after the developments in the investigation arising
from the decision of 16 September 1998 and the decision to commit for
trial of 18 May 2000. The Court can only conclude, having regard to the
exceptional circumstances in issue, that the applicant was in a situation in
which it was not unreasonable for him to wait for developments that could
have resolved crucial factual or legal issues (see, by contrast, the decision in
Akbvlediani and Others, cited above, § 27).

Regard being had to the foregoing, the Court considers that the
applicant’s vulnerability and his feeling of powerlessness, which he shared
with numerous other victims who, like him, waited for many years before
lodging a complaint, amount to a plausible and acceptable explanation for
his inactivity from 1990 to 2001.

276. The Court also notes that certain other elements — particularly the
video recording made by the State television service and the confiscation
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of identity documents belonging to the applicant and other persons who
were held and filmed at the television station — indicate that the authorities
knew or could have discovered without any real difficulties at least some
of the names of the victims of the abuses committed on 13 June 1990 on
the premises of the State television service and the surrounding area, and
those committed over the following night, in the presence of the numerous
servicemen who were gradually deployed there (see Velev, cited above,
§§ 59-60). Furthermore, the decision of 14 October 1999 and the decision
to commit for trial of 18 May 2000 had ordered the investigators to identify
all of those victims.

277. Moreover, the Court notes that the decision of 17 June 2009
not to bring a prosecution, upheld by the judgment of the High Court
of Cassation and Justice of 9 March 2011, applied to all of the victims.
The conclusion adopted with regard to the statutory limitation of criminal
liability applied equally to those victims who had lodged complaints in
the days following their assault and to those who, like the applicant, had
complained at a later date.

278. In those circumstances, it cannot be concluded that Mr Stoica’s
delay in lodging his complaint was capable of undermining the effectiveness
of the investigation (see, by contrast, the decision in Nasirkhayeva, cited
above).

In any event, the applicant’s complaint was added to investigation case
file no. 75/P/1998, which concerned a large number of victims of the events
of 13 to 15 June 1990. The Court also notes that the decision of 29 April
2008, by which the military section of the prosecutor’s office stated that
it did not have jurisdiction and referred the case to the ordinary criminal
section for examination — inter alia — of the charges of inhuman treatment
made against the highest-ranking army officers and the State leaders
of the time, included the names of more than a thousand victims (see
paragraph 142 above). Thus, the investigation was undertaken in entirely
exceptional circumstances.

279. Moreover, the Court notes that from 2001 onwards, there was
meaningful contact between the applicant and the authorities with regard to
the former’s complaint and his requests for information, which he submitted
annually by going to the prosecutor’s office in person to enquire about
progress in the investigation. In addition, there were tangible indications
that the investigation was progressing, particularly the successive decisions
to bring charges against high-ranking civilian and military figures and the
investigative measures in respect of the applicant, including the two forensic
medical examinations which were carried out.
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280. Having regard to the developments in the investigation subsequent
to 2001, its scope and its complexity, all of which are accepted by the
Government, the Court considers that after having lodged his complaint
with the competent domestic authorities, the applicant could legitimately
have believed that the investigation was effective and could reasonably have
awaited its outcome, so long as there was a realistic possibility that the
investigative measures were moving forward (see, mutatis mutandis, Palic v.
Bosnia and Herzegovina, no. 4704/04, § 52, 15 February 2011).

281. The applicant lodged his application with the Court on 25 June
2008, more than seven years after he had lodged his criminal complaint
with the prosecuting authorities. The investigation was still pending at that
time, and investigative steps had been taken. For the reasons indicated above
(see paragraph 279), which remained valid at least until the time when the
applicant lodged his application before the Court, he cannot be criticised
for having waited too long,.

282. Moreover, the Court notes that the final domestic decision in the
applicant’s case is the above-mentioned judgment of 9 March 2011.

283. In the light of the foregoing, the Court considers that the appli-
cation has not been lodged out of time. The Governments objection must
therefore be dismissed.

D. Alleged violation of Articles 2 and 3 of the Convention

1. The Chamber judgment

284. The Chamber examined separately the merits of the complaints
under Articles 2 and 3 of the Convention. It concluded that there had been
a violation of the procedural aspect of Article 2 in respect of Mrs Mocanu
and that there had been no violation of the procedural aspect of Article 3 of
the Convention in respect of Mr Stoica.

a. The part of the judgment concerning Mrs Mocanu

285. With regard to Mrs Mocanu, the Chamber noted that the criminal
investigation into the unlawful killing of the applicant’s husband had been
opened in 1990 and that it was still pending more than twenty years later.
It concluded that the investigation had not complied with the requirement
of promptness.

286. Italso noted that in 1994 the case was pending before the military
prosecuting authorities, which was not an independent investigative body,
and that the shortcomings in the investigation, acknowledged by the
national courts themselves, had not subsequently been remedied.
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287. It also observed that Mrs Mocanu had been given access to the
investigation belatedly, and that she had not been correctly informed about
its progress.

288. Further, the Chamber considered that what was at stake in this
case — that is, the right of the numerous victims to know what had happened
and, by implication, the right to an effective judicial investigation and,
where appropriate, compensation — were of such importance for Romanian
society that they ought to have prompted the domestic authorities to deal
with the case speedily and without unnecessary delay, in order to prevent
any appearance of impunity for certain acts.

289. In view of these considerations, the Chamber concluded that there
had been a violation of the procedural aspect of Article 2 of the Convention.

b. The part of the judgment concerning Mr Marin Stoica

290. With regard to Mr Stoica, the Chamber considered that, just as it
was imperative that the relevant domestic authorities launch an investigation
and take measures as soon as allegations of ill-treatment were brought to
their attention, it was also incumbent on the persons concerned to display
diligence and initiative. Thus, the Chamber attached particular importance
to the fact that the applicant had not brought his complaint concerning
the violence to which he was subjected on 13 June 1990 to the authorities’
attention until eleven years after those events.

291. It noted that the complaint in question had been joined to case
file no. 75/P/1998, which concerned, inter alia, the investigation into the
charges of inhuman treatment, and that, in the context of that case, several
investigative acts, including two forensic medical examinations, were carried
out in respect of the applicant.

292. However, it noted that the case file indicated that, when the
applicant lodged his complaint, certain offences — notably assault and wrong-
ful conduct — had already become statute-barred, in application of domestic
law.

293. Although the Chamber could accept that in situations of mass
violations of fundamental rights it was appropriate to take account of
victims’ vulnerability, especially a possible inability to lodge complaints for
fear of reprisals, it found no convincing argument that would justify the
applicant’s passivity and decision to wait eleven years before submitting his
complaint to the relevant authorities.

294. Accordingly, the Chamber concluded that there had been no

violation of the procedural aspect of Article 3 of the Convention.
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2. The applicants’ submissions

295. The applicants alleged that the procedural aspect of Articles 2 and 3
of the Convention had been breached in this case. They considered that the
duty to investigate of their own motion contained in those Convention
provisions was incumbent on the authorities under both domestic and
international law. That duty was all the stronger in that the present case did
not concern ordinary incidents of unlawful use of force by State agents, but
a conflict which was fuelled by the authorities then in power and which set
various groups of the population — including ethnic groups — against one
another.

296. In this connection, they emphasised that, having regard to the
high number of victims of the impugned events, the investigations which
concerned them as victims related to crimes that were not subject to
statutory limitation, such as genocide or inhuman treatment. They argued
that this imposed on the authorities an even greater duty to investigate,
which they had not fulfilled.

Mrs Mocanu indicated also that she had not been informed of progress
in the investigation after 2009.

297. Mr Stoica considered that the Court ought to examine the entirety
of the investigation in the present case, in which senior State officials had
been charged, and that it should not limit itself to examining that part of
the investigation concerning the violence inflicted on him. He submitted
that, for the purpose of evaluating the case under the p