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SesavaliE 

  1. adamianis uflebaTa  evropuli  konvenciiT  (“konvencia”) 
Seqmnili adamianis ZiriTadi uflebebisa da Tavisuflebebis dacvis 
sistema efuZneba subsidiarobis princips. konvenciis gamoyenebis 
uzrunvelyofa,  upirveles yovlisa, konvenciis wevr saxelmwifoebs 
ekisreba; adamianis uflebaTa evropuli sasamarTlos (“sasamarTlo”) 
mxridan Carevas adgili unda hqondes mxolod im SemTxvevaSi,  
rodesac saxelmwifoebi ver asruleben maTze dakisrebul 
movaleobebs. 

strasburgis sasamarTlos mier zedamxedveloba, ZiriTadad, im 
individualuri ganacxadebis safuZvelze xorcieldeba, romlebic 
konvenciis wevri saxelmwifos iurisidiqciaSi myofi fizikuri an 
iuridiuli piris mier aris Setanili; Sesabamisad, potenciur 
ganmcxadebelTa raodenoba sakmaod didia: evropis rvaas milion 
mkvidrsa da mesame msoflios moqalaqeebs, romlebic   evropaSi   
cxovroben   an   tranzitiT   imyofebian,   emateba milionobiT 
asociacia, fondi, politikuri partia, kompania da a.S. (rom 
aRaraferi vTqvaT im pirebze, romlebic konvenciis wevri 
saxelmwifoebis mier sakuTari teritoriis farglebs gareT 
ganxorcielebuli eqstrateritoriuli qmedebebis Sedegad, am 
saxelmwifoTa iurisdiqciaSi eqcevian).  

ukve araerTi welia, mravali faqtoris gamo, sasamarTloSi 
uricxvi individualuri ganacxadi Sedis (2010 wlis 31 agvistos 
mdgomareobiT, sasamarTloSi 130, 000-ze meti mimdinare ganacxadi 
iyo). am ganacxadebis didi umravlesoba (95%-ze meti) sasamarTlos 
mier uaryofil iqna saqmis arsebiTi ganxilvis gareSe, konvenciiT 
dadgenil dasaSvebobis kriteriumebTan Seusabamobis gamo. es 
viTareba or problemas warmoSobs: erTi mxriv, vinaidan sasamarTlos 
moeTxoveba reagireba moaxdinos TiToeul ganacxadze, mas aRar aqvs 
SesaZlebloba gonivrul vadaSi gadawyvitos saqmeebi, romlebic 
arsebiT ganxilvas saWiroeben; meore mxriv, aTi aTasobiT 
ganmcxadebeli iRebs uars sakuTar moTxovnaze, wlobiT lodinis 
Semdeg. 

2. konvenciis wevri saxelmwifoebi, aseve, sasamarTlo da misi 
samdivno mudmivad eZebdnen aRniSnul problemasTan brZolis gzebs 
da marTlmsajulebis efeqturobis uzrunvelyofis meTodebs. am 
TvalsazrisiT erT-erTi yvelaze TvalsaCino qmedeba konvenciis #14 
oqmis miReba gaxldaT. aRniSnuli oqmiT, sxva sakiTxebTan erTad, 
ganisazRvra, rom aSkarad dauSvebeli ganacxadebis sakiTxs, 
momavalSi sami mosamarTlisagan Semdgari komitetis nacvlad, 
gadawyvets erTi mosamarTle arasasamarTlo momxseneblis 
daxmarebiT; #14 oqmma, romelic ZalaSi 2010 wlis 1 ivniss 
Sevida, aseve, gansazRvra ganmcxadeblisaTvis miyenebuli zianis 
xarisxTan dakavSirebuli dasaSvebobis axali kriteriumi, rac miznad 
isaxavs ganacxadebis Setanis Tavidan acilebas im pirTagan, 
romelTac mniSvnelovani ziani ar ganucdiaT. 
 

http://conventions.coe.int/Treaty/EN/Treaties/Html/194.htm
http://conventions.coe.int/Treaty/EN/Treaties/Html/194.htm
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2010 wlis 19 Tebervals, sasamarTlos momavlis sakiTxze 
msjelobis mizniT, evropis sabWos ormocdaSvidi wevri saxelmwifos 
(yvela maTganisaTvis konvencia Sesasruleblad savaldebuloa) 
warmomadgeneli SveicariaSi, interlakenSi Seikriba. maTi msjelobis 
sagans warmoadgenda im ganuxilvel saqmeTa rigi, romelic 
dauSvebeli ganacxadebis didi raodenobis Sedegad dadga. 
oficialur deklaraciaSi saxelmwifoebma kidev erTxel gausves 
xazi sasamarTlos centralur rols  ZiriTadi  uflebebisa  da  
Tavisuflebebis  dacvis  evropul sistemaSi, aiRes valdebuleba 
gaezardaT misi efeqturoba da imavdroulad, SeenarCunebinaT 
individualuri ganacxadis principi. 

potenciuri ganmcxadeblisaTvis ganacxadis Setanis 
procedurebisa da dasaSvebobis kriteriumebis Sesaxeb srulyofili 
da obieqturi informacis miwodebis idea sagangebod aris 
xazgasmuli interlakenis deklaraciis g-6 (a) da (b) punqtebSi. 
winamdebare praqtikuli saxelmZRvanelo, individualur ganacxadTa 
dasaSvebobis kriteriumebis Sesaxeb, amave konteqstSi unda iqnas 
ganxiluli; misi mizania dasaSvebobis pirobebis ufro naTeli da 
detaluri warmoCena, raTa, pirvel rigSi, SeZlebisdagvarad 
Semcirdes im ganacxadTa raodenoba, romlebic uperspeqtivoa saqmis  
arsebiTi  mxaris  Sesaxeb gadawyvetilebis gamotanis kuTxiT, da 
imavdroulad, uzrunvelyofil iqnas  im  ganacxadTa  mier  
dasaSvebobis  testis  gavla, romlebic eqvemdebarebian arsebiT 
ganxilvas. amJamad, saqmeTa umravlesobaSi, romlebmac gadalaxes es 
testi, dasaSveboba da arsebiTi mxare ganixileba erTdroulad,  
riTac gacilebiT martivi  da  swrafi xdeba procedura. 

winamdebare moculobiTi dokumenti ZiriTadad gamiznulia 
praqtikosi iuristebisa da, gansakuTrebiT, advokatebisaTvis, 
romlebsac, SesaZloa, eTxovoT sasamarTloSi ganmcxadebelTa 
warmomadgenloba. gacilebiT mcire  zomis  da  naklebad  
teqnikuri  terminologiiT  Sedgenili dokumenti mkiTxvelTa 
ufro farTo da SedarebiT naklebad informirebuli wrisTvisaa 
gankuTvnili.  

konvenciis 34-e (individualuri ganacxadebi) da 35-e (dasaSvebobis 
kriteriumebi) muxlebiT gansazRvruli dasaSvebobis yvela 
kriteriumi ganxilulia  sasamarTlos precedentuli samarTlis 
WrilSi. bunebrivia, zogierTi cneba, rogoricaa eqvsTviani vada da, 
ufro naklebi moculobiT, samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebis amowurva, gacilebiT advilad 
gansazRvradia, sxva iseT kriteriumebTan SedarebiT, rogoricaa, 
magaliTad “aSkarad dausabuTebeli” (risi  definiciac SesaZloa, 
usasrulobamde gagrZeldes) an sasamarTlos ratione materiae an ratione 

personae  iurisdiqcia. garda amisa, ganmcxadeblebi zogierT muxls 
ufro xSirad eyrdnobian, vidre sxva danarCenebs, rigi 
saxelmwifoebis mier ar momxdara konvenciis yvela damatebiTi oqmis 
ratificireba, xolo zogierTma saxelmwifom konkretuli 
debulebebis moqmedebis farglebTan dakavSirebiT daTqma gaakeTa. 
saxelmwifoTaSorisi ganacxadebis iSviaTi SemTxvevebi ar aris 
gaTvaliswinebuli dokumentSi, vidaidan isini sakmaod gansxvavebul 
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midgomas saWiroeben. rac Seexeba dasaSvebobis axal kriteriumebs, 
imis gaTvaliswinebiT, rom #14 oqmi axlaxans Sevida ZalaSi, jer 
sakmaod adrea am kuTxiT sasamarTlos precedetuli samarTlis 
zusti suraTis warmodgena. aqedan gamomdinare, am saxelmZRvanelos 
ar aqvs ambicia iyos amomwuravi, is fokusirebulia yvelaze xSirad 
ganviTarebul scenarebze.  

4. saxelmZRvanelo momzadebulia sasamarTlos  
iuriskonsultis departamentis mier. Sesabamisad, dasaSvebobis 
kriteriumebis winamdebare interpretacias savaldebulo Zala ar 
aqvs sasamarTlosTvis. saxelmZRvanelos ganaxleba moxdeba 
regularulad. igi Sedgenilia frangul da inglisur enebze da 
misi Targmna igegmeba sxva enebzec. prioriteti mieniWeba im 
saxelmwifoTa oficialur enebs, romelTa winaaRmdeg yvelaze xSiria 
ganacxadebi. 

5. individualuri ganacxadisa da msxverplis statusis 
cnebebis gansazRvris Semdeg saxelmZRvanelo mimoixilavs  
dauSveblobis procedurul safuZvlebs (I), sasamarTlos 
iurisdiqciasTan (II) da saqmis arsebiT mxaresTan (III) dakavSirebul 
safuZvlebs.  

 
a. individualuri ganacxadi 

 
 
 
 
 
 
 
 
 
1. debulebis mizani 

6. 34-e muxli, romelic uzrunvelyofs sasamarTlosaTvis 
individualuri ganacxadiT mimarTvis uflebas, pirebs aniWebs 
realur uflebas, ganaxorcielon samarTlebrivi qmedeba 
saerTaSorso doneze. igi aseve warmoadgens konvenciis sistemis 
efeqturobis erT-erT fundamentur garantias - adamianis uflebaTa 
dacvis ,,meqanizmis erT-erT umTavres komponents" (Loizidou v. Turkey

1
 

(pirveladi pretenziebi), $ 70, da Mamatkulov and Askarov v. Turkey [GC], $$ 
100 da 122). 

                                                 
1
 bmulebis meSveobiT SegiZliaT ixiloT ganCinebis an gadawyvetilebis orginali 
teqsti inglisurad an frangulad (sasamarTlos or oficialur enaze). sasamarTlos 

precedentuli samarTlis Sesaxeb damatebiTi informaciisaTvis ixileT HUDOC – is 
monacemTa baza, romelic Seicavs sasamarTlos ganCinebebsa da gadawyvetilebebs 
inglisurad da/an frangulad da maT Targmans sxva enebze, maT Soris germanulad.  
 

muxli 34 - individualuri ganacxadebi 
 
`sasamarTlos SeuZlia, miiRos ganacxadebi nebismieri fizikuri pirisgan, 
arasamTavrobo organizaciisagan an calkeul pirTa jgufisagan, romlebic 
amtkiceben, rom isini arian erT-erTi maRali xelSemkvreli mxaris mier 
konvenciiT an misi oqmebiT gaTvaliswinebuli uflebis darRvevis msxverplni. 
maRali xelSemkvreli mxareebi kisruloben valdebulebas, arafriT SeuSalon 
xeli am uflebis efeqtian ganxorcielebas.” 

 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695797&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717615&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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7. konvencia cocxali instrumentia da misi ganmarteba 
dRevandel dRes arsebuli realobis konteqstSi unda moxdes. am 
kuTxiT sasamarTlos kargad damkvidrebuli precedentuli 
samarTali iseT procedurul debulebebzec vrceldeba, rogoricaa 
magaliTad 34-e muxli (Loizidou v. Turkey  (pirveladi pretenzia), $71).   

 

 

2. ganacxadis statusi 

8. moqmedebis sfero: nebismieri fizikuri piri uflebamosilia, 
daeyrdnos konvenciis mier garantirebul dacvas, rodesac savaraudo 
darRveva ganxorcielda konvenciis wevri saxelmwifos iurisdiqciis 
farglebSi,  konvenciis 1-li muxlis Sesabamisad (Van der Tang v. Spain, 
$53). msxverpli valdebuli ar aris daakonkretos, romeli 
muxlis darRvevas hqonda adgili (Guzzardi v. Italy, $ 61). 

9. uflebamosili pirebi: individualuri ganacxadis uflebis 
gamoyeneba SeuZlia nebismier fizikur an iuridiul pirs, miuxedavad 
erovnebisa, sacxovrebeli   adgilisa,   samoqalaqo   statusisa,   
mdgomareobisa   Tu qmedunarianobisa. dedisaTvis mSoblis   uflebis 
CamorTmevis SemTxvevis Sesaxeb, ixileT Scozzari and Giunta v. Italy, [GC], $ 
138; arasrulwlovnebis Sesaxeb, ixileT A. v. the United Kingdom; meurvis 
Tanxmobis armqone qmeduunaro piris Sesaxeb, ixileT Zehentner v. Austria, 
$$39 da a.S. 

ganacxadis wardgenis  ufleba  aqvs  nebismier  arasamTavrobo  
organizacias farTo gagebiT, anu yvelas im organizaciebis garda, 
romlebic axorcieleben saxelisuflebo uflebamosilebas. rac 
Seexeba sajaro samarTlis iuridiul pirebs, romlebsac ar gaaCniaT 

saxelisuflebo uflebamosileba, ixileT  Holy Monasteries v. Greece,  $49 
da  Radio France and Others v. France (dec.), $$24-26; im organizaciaTa 
Sesaxeb, romlebic saxelmwifosgan samarTlebrivad da finansurad 
damoukidebelni arian, ixileT Islamic Republic of Iran Shipping Lines v. Turkey, 
$$80-81, da  Unédic v. France, $$48-59. 

meore mxriv, municipalitets (Ayuntamiento de Mula v. Spain (dec.)) an 
municipalitetis Semadgenel nawils, romelic nawilobriv 
monawileobs sajaro xelisuflebis ganxorcielebaSi (Municipal Section 

of Antilly v. France (dec.), ar aqvs ufleba waradginos ganacxadi 34-e 
muxlis safuZvelze (ixileT aseve  Döşemealtı Belediyesi v. Turkey (dec.)). 

fizikur pirTa nebismieri jgufs, anu rogorc wesi, droebiTi 
xasiaTis, ramdenime pirisagan Semdgar araformalur gaerTianebebs 
(,,belgiuri  lingvistikis" saqme). Tumca, adgilobrivi xelisuflebis 
organosa Tu nebismier sxva saxelisuflebo organos ar aqvs ufleba 
waradginos ganacxadi fizikur pirTa meSveobiT, romlebic Tavad 
arian am organos SemadgenlobaSi an warmoadgenen mas qmedebebTan 
dakavSirebiT, romlebic dasjadia im saxelmwifos mier, romelsac 
isini ganekuTvnebian da romlis saxeliTac axorcieleben sajaro 
xelisuflebas (Demirbaş and Others v. Turkey (dec.)).    

10.  34-e muxli ar cnobs konvenciis darRvevis Taobaze in abstractio 

ganacxadebs. ganmcxadeblebi ar arian uflebamosilni, gaasaCivron 
erovnuli kanonmdeblobis romelime debuleba mxolod imis gamo, 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695797&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695823&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695375&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696629&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696109&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852464&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695783&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=706762&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=826982&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=844443&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=670654&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=669808&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=669808&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=866487&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=877737&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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rom igi ewinaaRmdegeba konvencias (Monnat v. Switzerland, $$31-32), 
konvencia, aseve, ar icnobs actio  popularis-is instituts (Klass and 

Others v. Germany, $33; The Georgian Labour Party v. Georgia (dec); da Burden v. the 

United Kingdom  [GC], $33). 
11. warmomadgenlis meSveobiT wardgenili ganacxadebi: im 

SemTxvevaSi, rodesac piri ganacxadis uSualod Setanas amjobinebs 
hyavdes kanonieri warmomadgeneli, sasamarTlos relgamentis 45-e 
muxlis me-3 punqtis moTxovnis  Tanaxmad,  igi  valdebulia,  
warmoadginos  saTanado wesiT xelmowerili werilobiTi 
mindobiloba. warmomadgenlebma aucileblad unda aCvenon, rom maT 
miRebuli aqvT specifiuri da pirdapiri miTiTebebi savaraudo 
msxverplisagan (34-e muxlis ganmartebiT), romlis saxeliTac isini 
gamodian sasamarTlos winaSe (Post v. the Netherlands (dec.)). mindobilobis 
namdvilobis Sesaxeb,  ixileT Aliev v. Georgia, $$44-49. ganacxadis 
avTenturobis Sesaxeb, ixileT Velikova v. Bulgaria, $$48-52. 

12. individualuri ganacxadis wardgenis uflebis borotad 
gamoyeneba: rac Seexeba ganmcxadeblis qcevas, romelic ganacxadis 
uflebis mizans ewinaaRmdegeba, ixileT individualuri ganacxadis 
wardgenis uflebis borotad gamoyenebis ganmarteba konvenciis 35-e 
muxlis me-3 punqtis Sesabamisad (Miroļubovs and Others v. Latvia, $$48-52, 
$$62). 

 
3. ganacxadis wardgenis uflebis ganxorcielebis Tavisufleba  

13. sasamarTloSi ganacxadis Setanis ufleba absoluturia. 
dauSvebelia am uflebis ganxorcielebisaTvis raime dabrkolebis 
Seqmna. aRniSnuli principi gulisxmobs konvenciiT Seqmnil 
organoebTan urTierTobis Tavisuflebas (Tavisuflebis aRkveTis 
periodSi mimowerasTan dakavSirebiT, ixileT  Peers v. Greece, $84 da  
Kornakovs v. Latvia, $$157 da a.S.). aRniSnulTan dakavSirebiT, aseve,  
ixileT, 1996 wlis evropuli SeTanxmeba adamianis uflebaTa 
evropuli sasamarTlos warmoebaSi monawile pirTa Sesaxeb (CETS No. 

161). 
14. erovnulma xelisuflebam Tavi unda Seikavos ganacxadis 

gamotanis an masSi cvlilebebis Setanis mizniT ganmcxadebelze 
raime saxis zewolis ganxorcielebisagan. sasamarTlos ganmartebis 
Tanaxmad, zewola SesaZloa moicavdes ganmcxadeblis an potenciuri 
ganmcxadeblebis, maTi ojaxebis an maTi warmomadgenlebis rogorc 
pirdapir iZulebas da aSkara daSinebas, aseve maT mimarT 
ganxorcielebul arasaTanado irib qmedebebs an kontaqts (Mamatkulov 

and Askarov v. Turkey, [GC], $102). 
aseT SemTxvevebSi, sasamarTlo axdens im sakiTxis Seswavlas, Tu 

rogoria individualuri ganacxadis wardgenis uflebis 
ganxorcielebaze zemoqmedebis gavlena (Colibaba v. Moldova, $68). 

gaTvaliswinebuli unda iyos ganmcxadeblis mowyvladoba da 
xelisuflebis mier masze  gavlenis  moxdenis  riski  (Iambor v. 

Romania (no.1),$212). ganmcxadeblebi SesaZloa iyvnen gansakuTrebiT  
daucvelni, rodesac imyofebian winaswar patimrobaSi da 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=809611&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695387&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695387&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818469&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=834892&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=834892&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=847325&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=845303&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696708&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=697290&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717615&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717615&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=824767&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
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SezRuduli aqvT kontaqti ojaxTan an gare samyarosTan (Cotleţ v. 

Romania, $ 71). 
15. ramdenime sayuradRebo magaliTi: 

 - ganacxadTan dakavSirebiT, xelisuflebis warmomadgenelTa mier 
ganxorcielebuli dakiTxvis Sesaxeb, ixileT: Akdivar and Others v. Turkey, 
$105 da  Tanrıkulu v. Turkey [GC], $131; 
- ganmcxadeblis advokatis winaaRmdeg sisxlis samarTlis saqmis 
aRZvris muqarasTan dakavSirebiT, ixileT Kurt v. Turkey, $$159-165; 
Sidasaxelmwifoebrivi saqmiswarmoebis procesSi xelisuflebis 
warmomadgenelTa mier ganmcxadeblis advokatis winaaRmdeg saCivris 
SetanasTan dakavSirebiT, ixileT: McShane v. the United Kingdom, §151.  

- policiis mier, samarTliani dakmayofilebis moTxovnasTan 
dakavSirebiT ganmcxadeblis advokatis da Tarjimnis dakiTxvis 
Sesaxeb, ixileT Fedotova v. Russia, $$49-51; mTavrobis warmomadgenlis 
brZanebis safuZvelze ganxorcielebuli gamoZiebis Sesaxeb, ixileT:  
Ryabov v. Russia, $$ 53-65; 
- advokatsa da eqimTan Sexvedris SesaZleblobis arqonasTan 
dakavSirebiT, ixileT: BBoicenco v. Moldova, $$ 158-159; 
- Sexvedrebis oTaxSi ganmcxadebelsa da advokats Soris saubris 
konfidencialurobis darRvevis Sesaxeb, ixileT: Oferta Plus SRL v. 

Moldova, $ 156; 
- cixis administraciis mxridan muqaris Sesaxeb, ixileT: Petra v. 

Romania, § 44; 
- samarTlebrivi dacvis saSualebebis amowurvis motiviT, cixis 
administraciis mxridan ganacxadis sasamarTlosaTvis miwodebaze 
uaris Tqmis Sesaxeb, ixileT: Nurmagomedov v. Russia, § 61; 
- evropuli sasamarTlos gansaxilvel saqmeSi dakavebis pirobebis 
Taobaze mowmis mimarT ganxorcielebuli  zewolis Sesaxeb, ixileT  

Novinskiy v. Russia, $$ 119 da a.S.; 
- cixis administraciis mxridan gadarwmunebis mcdelobisa da 
patimris saweri saSualebebiT, aseve sasamarTloSi ganacxadis 
SetanisaTvis saWiro dokumentebiT,  uzrunvelyofis  gaumarTlebeli  
gaWianurebisa  da misi moTxovnebis ugulvebelyofis Sesaxeb, ixileT: 

Gagiu v. Romania, $$ 94 da a.S.; 
- xelisuflebis warmomadgenelTa mier patimrobaSi myofi 
ganmcxadeblisaTvis sasamarTlos winaSe warsadgeni ganacxadisaTvis 
saWiro dokumentebis aslebis miwodebaze uaris Sesaxeb, ixileT: 

Naydyon v. Ukraine, § 68; 
- xelisuflebis organoebis mxridan, sasamarTloSi arsebul 
saqmesTan dakavSirebiT, ganmcxadeblis daSinebasa da masze zewolis 
Sesaxeb ixileT: Lopata v. Russia, §§ 154-60. 
 16. saqmis garemoebebidan gamomdinare, individualuri ganacxadis 
wardgenis uflebis ganxorcielebaSi savaraudo Careva SesaZloa iyos 
naklebad seriozuli (Sisojeva and Others v. Latvia (amoricxva) [GC], §§118 da 

a.S.) ixileT aseve Holland v. Sweden (dec.), romelSic sasamarTlom 
daadgina, rom ganacxadis Setanis eqvsTviani vadis amowurvamde 
sasamarTlo sxdomebis audio Canawerebis SvedeTis kanonmdeblobis 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=703549&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=703549&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695939&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696166&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696075&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=698361&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=794299&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=828402&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=806634&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=806634&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=811796&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=811796&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696121&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696121&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818575&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=846942&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=847653&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=875614&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=871164&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=812793&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863581&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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Sesabamisad ganadgureba xels ar uSlida ganmcxadebels ganacxadis 
wardgenis uflebis efeqtur ganxorcielebaSi. aseve, saqmeSi Farcaş v. 

Romania (dec.), sasamarTlom miiCnia, rom fizikurad unarSezRuduli 
ganmcxadeblis savaraudo uunaroba amoewura samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebi imis gamo, rom ar arsebobda 
specialuri meqanizmebi, rac xelmisawdoms gaxdida misTvis sajaro 
momsaxurebas, xels ar uSlida ganmcxadebels ganacxadis wardgenis 
uflebis efeqtur ganxorcielebaSi.  
 

4. mopasuxe saxelmwifos valdebulebebi 

a) sasamarTlos reglamentis 39-e wesi 

17. sasamarTlos reglamentis 39-e muxlis Tanaxmad, sasamarTlos 
SeuZlia droebiTi RonisZiebebis dakisreba (Mamatkulov and Askarov v. 

Turkey, $$ 99-129). 34-e muxli darRveulad CaiTvleba im SemTxvevaSi, 
Tu maRali xelSemkvreli mxaris xelisufleba ar miiRebs yvela 
gonivrul zomas, rac sasamarTlos mier dakisrebuli RonisZiebebis 
Sesasruleblad aris saWiro (Paladi v. Moldova [GC], $$87-92). 

18. ramdenime uaxlesi magaliTi: 
- SemTxveva, rodesac, miuxedavad sasamarTlos mier, 39-e wesis 
safuZvelze, droebiTi RonisZiebis dakisrebisa, ar iqna 
uzrunvelyofili drouli Sexvedra TavisuflebaaRkveTil 
TavSesafris maZiebelsa da advokats Soris: D.B. v. Turkey, § 67;  
- dakisrebuli droebiTi RonisZiebebis sawinaaRmdegod, dakavebulTa 
erayis xelisuflebisaTvis gadacema: Al-Saadoon and Mufdhi v. the United 

Kingdom, §§ 162-65; 
- droebiTi RonisZiebebis sawinaaRmdegod, pirveli ganmcxadeblis 
gaZeveba: Kamaliyevy v. Russia, §§ 75-79. 

19. droebiTi RonisZiebis Sesrulebis Sesabamisobis  Semowmeba 
sasamarTlos prerogativaa. Tu  saxelmwifo  miiCnevs,  rom  flobs 
masalebs,  romelTa  meSveobiTac  SesaZlebelia  daarwmunos  
sasamarTlo, gaauqmos droebiTi RonisZieba, man aRniSnulis Sesaxeb 
unda acnobos sasamarTlos ( Paladi v. Moldova [GC], §§ 90-92; Olaechea Cahuas 

v. Spain, § 70; da Grori v. Albania, §§ 181 da a.S.).  
mxolod is faqti, rom arsebobs 39-e wesis gamoyenebis moTxovna, 

ar aris sakmarisi, rom saxelmwifom SeaCeros eqstradiciis Sesaxeb 
gadawyvetilebis aRsruleba (Al-Moayad v. Germany (dec.), $$122 da a.S.; 
aseve, ixileT mopasuxe saxelmwifos valdebuleba keTilsindisierad 
iTanamSromlos sasamarTlosTan).  

 
b) faqtebis dadgena 

20. miuxedavad imisa, rom faqtebis dadgenaze pasuxismgebelia 
sasamarTlo, mxareebi valdebulni arian aqtiuri daxmareba gauwion 
mas da miawodon yvela saWiro informacia. maTi qmedeba SesaZloa 
mxedvelobaSi iqnas miRebuli mtkicebulebaTa moZiebis dros (Ireland v. 

the United Kingdom, $161).  

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=875009&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=875009&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717615&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717615&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=848218&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=871173&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863698&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863698&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=869128&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=848218&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=807621&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=807621&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852203&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=814286&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695383&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695383&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

 

14 © evropis sabWo/adamianis uflebaTa evropuli sasamarTlo, 2011 weli 

individualuri ganacxadis sistemis konteqstSi, mniSvnelovania 
ganacxadis efeqturi ganxilvisaTvis saWiro daxmarebis 
uzrunvelyofa saxelmwifoTa mier. damakmayofilebeli axsna-
ganmartebis gareSe, mTavrobis mxridan mis xelT arsebuli 
informaciis miwodebis Seferxebas SesaZloa mohyves daskvna ara 
marto varaudebis safuZvlianobis Sesaxeb (Maslova and Nalbandov v. Russia, 

$$ 120-121), aramed konvenciis 38-e muxlTan dakavSirebiTac (policiaSi 
dakavebis Canawerebis xelmisawvdomobis problema: Timurtaş v. Turkey, $66; 
gamoZiebis masalebis xelmisawvdomobis problema:  Imakayeva v. Russia, 

$201). saidumlo angariSis sasamarTlosaTvis miwodebaze uaris Tqmis 
Sesaxeb, ixileT Nolan and K. v. Russia, §§56 da a.S. 

advokatisaTvis klientis samedicino istoriis xelmisawvdomobis 
SezRudva, romelic Seicavs gansaxilveli ganacxadisaTvis 
umniSvnelovanes informacias, 34-e muxlis miznebidan gamomdinare, 
miCneulia individualuri ganacxadis wardgenis uflebis  darRvevad  
(Boicenco v. Moldova, $  158).  fsiqiatriul saavadmyofoSi iZulebiT 
moTavsebuli ganmcxadeblisa da advokatis Sexvedris Sesaxeb, ixileT  
Shtukaturov v. Russia, $$ 138 da a.S. SedarebisaTvis ixileT xelisuflebis 
mxridan garkveuli damatebiTi informaciis miwodebis gaWianurebis 
SemTxveva, romelic miCneul iqna ,,samwuxarod", Tumca, ar CaiTvala 
34-e muxliT gaTvaliswinebuli individualuri ganacxadis uflebis 
ganxorcielebisaTvis dabrkolebis Seqmnad. (Öcalan v. Turkey [GC], § $ 201).  

34-e da 38-e muxlebs Soris arsebuli kavSiris Sesaxeb ixileT 
Bazorkina v. Russia, $$170 da a.S., $175. 34-e muxli, romelic individualuri 
ganacxadis wardgenis uflebis efeqturi ganxorcielebis 
uzrunvelsayofad aris gamiznuli, warmoadgens lex generalis-s, xolo 
38-e muxli saxelmwifoebisagan gamiznulad moiTxovs 
sasamarTlosTan TanamSromlobas.  

sasamarTlom SesaZloa daadginos 38-e muxlis darRvevis faqti 
dasaSvebobis Sesaxeb calke gadawyvetilebis ararsebobis 
SemTxvevaSic ki (29 muxli, me-3 paragrafi), ixileT Enukidze and Girgvliani 

v. Georgia, § 295. 
 
g) gamoZieba 

21. mopasuxe saxelmwifo, aseve, valdebulia, daxmareba gauwios 
gamoZiebas (38-e  muxli),  radgan  saxelmwifom unda moaxdinos  
ganacxadis efeqturi SeswavlisaTvis  `aucilebeli  saSualebebis"  
uzrunvelyofa (Çakıcı v. Turkey [GC], $76). faqtebis gamorkvevis mizniT 
dagegmili vizitisaTvis dabrkolebis Seqmna warmoadgens 38-e 
muxlis darRvevas (Shamayev and Others v. Georgia and Russia, §504). 

b. msxverplis statusi 

 
 

 

 

 

muxli 34 – individualuri ganacxadebi 

`sasamarTlos SeuZlia miiRos ganacxadebi nebismieri fizikuri pirisagan, 
arasamTavrobo organizaciisagan an calkeul pirTa jgufisagan, romlebic 
amtkiceben, rom isini arian erT-erTi maRali xelSemkvreli mxaris mier 
konvenciiT an misi oqmebiT gaTvaliswinebuli uflebebis darRvevebis 
msxverplni...~  
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22. 34-e muxlis Sesabamisad, sasamarTloSi ganacxadis Setanis 
ufleba eniWebaT mxolod im ganmcxadeblebs, romlebic Tavs 
konvenciis darRvevis msxverplad miiCneven. konvenciis nebismieri 
savaraudod darRveuli uflebis aRdgenis valdebuleba, pirvel 
rigSi, erovnul xelisuflebas ekisreba. Sesabamisad, sakiTxi, SeuZlia 
Tu ara ganmcxadebels amtkicos, rom is aris darRvevis msxverpli, 
evropuli sasamarTlos samarTalwarmoebis yvela etapze 
aqtualuria (Scordino v. Italy (no. 1) [GC], $179). 

 
 1. cneba ,,msxverpli" 

23. cnebis ,,,msxverpli" ganmarteba xorcieldeba avtonomiurad da 
damoukideblad im Sidasaxelmwifoebrivi normebisagan, romlebic 
exeba qmedebis ganxorcielebis   interess an SesaZleblobas (Gorraiz 

Lizarraga and Others v. Spain, $35). es cneba ar gulisxmobs  zianis 
arsebobas (Brumărescu v. Romania, [GC], $ 50) da SesaZloa sakmarisi iyos 
qmedeba, romelsac mxolod droebiTi samarTlebrivi Sedegi aqvs 
(Monnat v. Switzerland, $33). 

24. terminis ,,msxverpli" ganmarteba unda moxdes Tanamedrove 
sazogadoebaSi arsebuli garemoebebis gaTvaliswinebiT da misi 
gamoyeneba unda ganxorcieldes gadaWarbebuli formalobis gareSe 
(Gorraiz Lizarraga and Others v. Spain, §38; Monnat v. Switzerland, §§30-33; Stukus and 

Others v. Poland, §35; da Ziętal v. Poland, §§54-59). sasamarTlom daadgina, rom  
msxverplis statusi SesaZloa dakavSirebuli iyos saqmis arsebiT 
mxaresTan (Siliadin v. France, §63). 
 

 2. uSualo msxverpli 

25. Cadenili moqmedeba an umoqmedoba uSualo zians unda 
ayenebdes ganmcxadebels (Amuur v. France, $36). Tumca, aRniSnuli 
kriteriumi ar unda iqnas gamoyenebuli meqanikuri da mkacrad 
gansazRvruli saxiT (Karner v. Austria,  $25). 

26. konkretul saqmeebSi sasamarTlom miiRo ganacxadebi 
`potenciur~ msxverplTagan, anu pirebisagan, romlebsac ar SeeZloT 
eCivlaT pirdapiri darRvevis gamo.   

27. ramdenime  magaliTi: ganCineba satelefono  mosmenis Sesaxeb 
germaniaSi (Klass and Others v. Germany, $ 34); eqstradiciasTan 
dakavSirebuli saqmis Sesaxeb, ixileT: Soering v. the United Kingdom; 

reproduqciuli asakis qalebSi abortze informaciis gavrcelebis 
SezRudvasTan dakavSirebuli zomebis Sesaxeb, ixileT Open Door and 

Dublin Well Woman v. Ireland,  $44. 
28. Tumca, dazaralebulis statusis dasadgenad mxolod eWvi an 

varaudi sakmarisi ar aris. gaZevebis oficialuri orderis 
ararsebobis Sesaxeb, ixileT Vijayanathan and Pusparajah v. France, $46; 
saparlamento moxsenebis savaraudo Sedegebis Sesaxeb, ixileT The 

Christian Federation of Jehovah’s Witnesses in France v. France (dec.); mosarCele 
kompaniaze jarimis potenciurad dakisrebis Sesaxeb, ixileT Senator 
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Lines GmbH v. fifteen Member States of the European Union, (dec.), komaSi myofi 
mesame mxaris Sesaxeb sasamarTlos gadawyvetilebis savaraudo 
Sedegebis sakiTxze, ixileT: Rossi and Others v. Italy (dec.). mosarCeles ar 
SeuZlia amtkicos, rom aris msxverpli, Tu igi nawilobriv 
pasuxismgebelia savaraudo darRvevaze (Paşa and Erkan Erol v. Turkey). 

29. erovnul  kanonmdeblobasTan mimarTebiT, fizikurma pirebma 
SesaZloa ganacxadon, rom kanoni arRvevs maT uflebebs, misi 
ganxorcielebis individualuri RonisZiebis ararsebobis SemTxvevaSi, 
Tu es kanoni maT aiZulebs Secvalon sakuTari qceva an 
daeqvemdebaron sisxlissamarTlebriv devnas (Norris v. Ireland; Bowman v. 

the United Kingdom), an Tu isini arian pirTa jgufis warmomadgenelni, 
romlebsac kanonmdeblobidan gamomdinare, uSualo zianis safrTxe 
emuqrebaT (Burden v. the United Kingdom [GC], §34; Johnston and Others v. Ireland). 
saxelmwifos konstituciasTan dakavSirebuli saqmis Sesaxeb, ixileT 
Sejdić and Finci v. Bosnia and Herzegovina [GC], § 29. 
 

 3. iribi msxverpli 

30. sasamarTlos SeuZlia miiRos individualuri ganacxadi 
pirisagan, romelic iTvleba irib msxverplad, rodesac arsebobs 
piradi da specifiuri kavSiri uSualo msxverplsa da ganmcxadebels 
Soris. 

31. magaliTebi: me-2 muxlis farglebSi, msxverplis meuRlis 
(McCann and Others v. the United Kingdom [GC]) da gardacvlilis 
ZmisSvilis (Yaşa v. Turkey, $66) ganacxadi. me-3 muxlis farglebSi, 
dedis ganacxadi, romlis Svilic patimrobaSi yofnis dros 
gauCinarda (Kurt v. Turkey); Tumca, msxverplad ar iqna miCneuli 
gauCinarebuli pirovnebis Zma (Çakıcı v. Turkey [GC], $$98-99). me-5 muxlis 
me-5 paragrafis farglebSi, ixileT saqme ganmcxadeblis qmris 
Sesaxeb, romelic iZulebiT iqna moTavsebuli fsiqiatriul 
saavadmyofoSi (Houtman and Meeus v. Belgium, $30). me-6 muxlis 1-li 
paragrafis konteqstSi   (samarTliani   sasamarTlo   ganxilvis 
ufleba), ixileT Grădinar v. Moldova (sasamarTlos miukerZoebloba);  
Brudnicka and Others v. Poland,  $$26 da a.S. (gardacvlili meuRlis 
reputaciis dacvis ufleba); da Marie-Louise Loyen and Bruneel v. France 
(saqmiswarmoebis xangrZlivoba da samarTlianoba). me-6 muxlis m-2 
paragrafis farglebSi, ixileT braldebulis qvrivis saqme, romlis 
qmaric udanaSaulobis prezumfciis darRvevis msxverpli gaxda 
(Nölkenbockhoff v. Germany, $ 33).  me-10 muxlis  farglebSi,  ixileT   
Dalban v. Romania, [GC], $39, ganmcxadeblis qvrivis interesebis Sesaxeb. 
Tumca, kompaniis aqcionerebi ar arian uflebamosilni moiTxovon 
msxverplis statusi kompaniis uflebebis darRvevis gamo 1-li oqmis 
1-li muxlis farglebSi. (Agrotexim and Others v. Greece, $$62 da 64), garda 

gamonaklisi SemTxvevebisa (Camberrow MM5 AD v. Bulgaria (dec.)). 
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4. msxverplis gardacvaleba  

32. ganacxadis Setana SesaZlebelia mxolod cocxali pirebis 
mier an maTi saxeliT; gardacvlili piris warmomadgenels ar 
SeuZlia ganacxadis gardacvlilis saxeliT Setana (Kaya and Polat v. 

Turkey, (dec.)). Tumca, msxverplis gardacvaleba ar niSnavs mocemuli 
saqmis gansaxilvel saqmeTa siidan avtomatur amoricxvas. 

33.  zogadad,  Tavdapirveli  ganmcxadeblis  ojaxs,  saTanado  
dainteresebis SemTxvevaSi, SeuZlia ganagrZos samarTalwarmoeba, 
Tuki  Tavdapirveli ganmcxadebeli gardaicvleba sasamarTloSi 
ganacxadis Setanis Semdeg. memkvidreebTan an iseT axlo 
naTesavebTan, rogoricaa qvrivi da Svilebi, dakavSirebuli saqmeebis 
Sesaxeb, ixileT Raimondo v. Italy, § 2 da Stojkovic v. “the former Yugoslav Republic 

of Macedonia”,$25; mSoblebis Sesaxeb, ixileT X v. France, $26; 
gansxvavebuli saqmeebis Sesaxeb, ixileT Malhous v. the Czech Republic 

(dec.) [GC]). aseve, sapirispirod, ixileT ganCineba saqmeSi Scherer v. 

Switzerland, $$31-32; memkvidris Sesaxeb, romelsac naTesauri kavSiri 
ar hqonda gardacvlilTan, ixileT  saqme Thévenon v. France (dec.); aseve, 
ixileT Léger v. France [GC], (gansaxilvel saqmeTa siidan amoricxva), $$ 
50-51. 

34. Tumca, gansxvavebuli viTarebaa im SemTxvevaSi, rodesac 
uSualo msxverpli gardaicvleba sasamarTloSi ganacxadis Setanamde 
(Fairfield v. the United Kingdom (dec.)).   

axlo naTesavis gardacvalebasTan dakavSirebuli pretenziebis 
Sesaxeb, ixileT Velikova v. Bulgaria (dec.); axlo naTesavis gauCinarebasTan 
dakavSirebiT, ixileT Varnava and Others v. Turkey [GC], §112. 

me-6 muxlis safuZvelze wardgenil pretenziebTan dakavSirebiT 
ixileT Micallef v. Malta [GC], §§48 da a.S., aseve, ganCinebaSi citirebuli 
wyaroebi.  

gardacvlilis mimarT arsebuli saqmiswarmoebisa da faqtebis  
Sesaxeb, me-8-dan me-11 muxlebis CaTvliT da 1-li oqmis me-3 muxlis 
safuZvelze, axlo naTesavebis mier moTxovnebis wardgenasTan 
dakavSirebiT, ixileT: Gakiyev and Gakiyeva v. Russia, §§164-68 da ganCinebaSi 
citirebuli wyaroebi. Temaze gadacemas daqvemdebarebuli 
pretenziebi ixileT Sanles Sanles v. Spain (dec.). 

35. amasTan, sasamarTlo uflebamosilia, Seafasos, 
marTebulia Tu ara saqmis ganxilvis gagrZeleba adamianis 
uflebebis dacvis miznebidan gamomdinare (Karner v. Austria, $$25 da 
a.S.) es uflebamosileba ukavSirdeba zogadi interesis arsebobas. 
(ibid., $ 27, Marie-Louise Loyen and Bruneel v. France,   $29). aRniSnulma   
SesaZloa   Tavi   iCinos gansakuTrebiT im SemTxvevaSi, rodesac 
ganacxadi Seexeba mopasuxe saxelmwifoSi arsebul kanonmdeblobas, 
samarTlebriv sistemas an praqtikas (ixileT,  Karner v. Austria, $$26 da 

28; aseve ixileT, Léger v. France [GC] (gansaxilvel saqmeTa siidan 
amoricxva), $51). 
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 5. msxverplis statusis dakargva 

36. ganmcxadebelma unda SeZlos, daasabuTos sakuTari, rogorc 
msxverplis, statusi saqmiswarmoebis mTeli periodis ganmavlobaSi 
(Burdov v. Russia, § 30). 

37. miuxedavad amisa, ganaCenis Semsubuqeba an erovnuli 
xelisuflebis mier ganmcxadeblis sasargeblo zomis miReba  
gamoiwvevs ganmcxadeblisaTvis msxverplis statusis moxsnas mxolod 
im SemTxvevaSi, Tu darRveva pirdapir, an ukidures SemTxvevaSi, 
arsebiTad iqneba aRiarebuli da ufleba Sesabamisad aRdgenili 
(Scordino v. Italy (no. 1) [GC], $$ 178 da a.S., da $ 193). aRniSnuli garemoeba, 
sxva faqtorebTan erTad, damokidebulia savaraudod darRveuli 
uflebis bunebaze, gadawyvetilebis gamotanis mizezebze (Jensen v. 

Denmark (dec)) da gadawyvetilebis miRebis Semdeg, piris mimarT 
arasasurveli Sedegebis gangrZobiTobaze (Freimanis and Līdums v. Latvia, $ 
68). 

38.  magaliTebi: Dalban v. Romania [GC], $44 (me-10 muxli);  Brumărescu v. 

Romania [GC], $50 (1 oqmi, 1 muxli  da me-6 muxli). me-6 muxlidan 
gamomdinare pretenziebis Sesaxeb, romlebic exeba SemdgomSi 
gauqmebul saqmiswarmoebas an gamamarTlebeli ganaCeniT dasrulebul 
samarTalwarmoebas,  ixileT Oleksy v. Poland (dec) (da SeadareT 
saCivars aRniSnuli samarTalwarmoebis xangrZlivobis Sesaxeb); 
SedarebisaTvis, ixileT  Arat v. Turkey, $47 da Bouglame v. Belgium (dec); 
sxva specifiuri SemTxvevebis Sesaxeb, ixileT Constantinescu v. Romania, 

$$40-44;  Guisset v. France, $$66-70;  Chevrol v. France, $$30 da a.S., Moskovets v. 

Russia, $50 (dakaveba); Moon v. France, $$29 (jarima);  D.J. and A.-K. R. v. 

Romania (dec), $$77, (me-4 oqmis me-2 muxli); Sergey Zolotukhin v. Russia [GC], $ 
115 (me-7 oqmis, muxli 4). 

39. uflebis aRdgena unda moxdes saTanado da sakmarisi formiT. 
aRniSnuli damokidebulia saqmis yvela garemoebaze, gansakuTrebuli 
yuradReba unda gamaxvildes Tavad darRvevis bunebaze (Gäfgen v. 

Germany [GC], $116.)  
40. piris mier msxverplis statusis SenarCuneba aseve 

damokidebulia erovnuli sasamarTloebis mier gacemuli kompensaciis 
odenobasa da samarTlebrivi dacvis im saSualebis efeqturobaze 
(maT Soris, droulobaze), romelic safuZvlad udevs kompensaciis 
miRebas  (Normann v. Denmark (dec) da  Scordino v. Italy (no. 1) [GC], $ 202; aseve 
ixileT,  Jensen and Rasmussen v. Denmark (dec),  Gäfgen v. Germany [GC], $$ 118 
da 119). 

41. precedentebi: 
konvenciis me-2 muxlis konteqstSi erovnuli xelisuflebis mier 

miRebuli zomebis Sesabamisobis Sesaxeb, ixileT  Nikolova and Velichkova 

v. Bulgaria,$$49-64.  

konvenciis me-3 muxlis Sesaxeb, ixileT  Gäfgen v. Germany  [GC], 
$$115-129. Kopylov v. Russia,§ 150. dakavebis pirobebidan gamomdinare, me-3 
muxlis savaraudo darRvevis Sesaxeb, ixileT Shilbergs v. Russia, $$66-79. 
aseve, ixileT Ciorap v. Moldova (no. 2), §§ 23-25, sadac sasamarTlom 
daadgina, rom mosarCeles kvlav hqonda msxverplis statusi 34-e 
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muxlis miznebidan gamomdinare, radgan erovnuli sasamarTlos mier 
gacemuli kompensaciis odenoba mniSvnelovnad naklebi iyo im 
minimalur odenobaze, romelsac, strasburgis sasamarTlo, rogorc 
wesi, gansazRvravda me-3 muxlis darRvevis dadgenis SemTxvevebSi.  

me-6 muxlis 1-li paragrafis Sesaxeb (samarTalwarmoebis 

xangrZlivoba), ixileT Scordino v. Italy (no. 1) (nomeri 1) [GC], $$182-207; 

Cocchiarella v. Italy [GC], $$84-107; Delle Cave and Corrado v. Italy, $$26 da a.S. 
sasamarTlos saboloo gadawyvetilebis aRsrulebis gaWianurebis 

Sesaxeb ixileT, Kudić v. Bosnia and Herzegovina, $$7-18, da  Burdov v. Russia (no. 

2). 

42. SesaZlebelia, saqme amoiricxos sasamarTlos mier 
gansaxilvel saqmeTa siidan imis gamo, rom mosarCeles Seuwyda 
msxverplis statusi/locus standi. dasaSvebobis Taobaze gadawyvetilebis 
gamotanis Semdeg, erovnul doneze saqmis gadawyvetis Sesaxeb ixileT 
Ohlen v. Denmark (gansaxilvel saqmeTa siidan amoricxva); im uflebaTa 
gadacemis Sesaxeb SeTanxmebis miRwevis sakiTxi, romlebsac exeboda 
sasamarTlos winaSe arsebuli ganacxadi,  ganxilulia saqmeSi 
Dimitrescu v. Romania, $$33-34. 

43. sasamarTlo, aseve, ganixilavs, amoricxul unda iqnas Tu ara 
esa Tu is ganacxadi siidan konvenciis 37-e muxliT dadgenili erTi 
an meti pirobis safuZvelze, ganacxadis Setanis Semdeg 
ganviTarebuli movlenebis gaTvaliswinebiT, miuxedavad imisa, rom 
ganmcxadebels SesaZloa kvlav qondes pretenzia ,,msxverplis" 
statusze (Pisano v. Italy [GC], (amoricxva), $ 39), an Tundac miuxedavad 
imisa, aqvs Tu ara ganmcxadebels ufleba kvlav hqondes pretenzia 
msxverplis statusze. iurisdiqciis didi palatisaTvis gadacemis 
Sesaxeb gadawyvetilebis miRebis Semdgomi movlenebis Taobaze, 
ixileT saqme  El Majjaoui and Stichting Touba Moskee v. the Netherlands [GC], 
(amoricxva), $$ 28-35; ganacxadis dauSveblad cnobis Semdeg 
ganviTarebuli movlenebis Sesaxeb, ixileT Shevanova v. Latvia (amoricxva) 

$$44; palatis ganCinebis Semdeg ganviTarebuli movlenebis Sesaxeb, 
ixileT Sisojeva and Others v. Latvia, (amoricxva) [GC], § 96.  

 

 

I. dauSveblobis procesualuri safuZvlebi 

a. samarTlebrivi dacvis Sidasaxelmwifoebrivi 
saSualebebis amowurvis sakiTxi 

 
 

 
 
 
 
 
 

muxli 35, §1 – dasaSvebobis winapirobebi 
 
“sasamarTlos SeuZlia saqme gansaxilvelad miiRos mxolod mas Semdeg, rac 
amoiwureba samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba 
saerTaSoriso samarTlis sayovelTaod aRiarebuli normebis Tanaxmad, da Tu 
gasuli ar aris eqvis Tve, saqmeze Sidasaxelmwifoebrivi saboloo 
gadawyvetilebis gamotanis TariRidan.”   
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44. rogorc 35-e muxlis teqstSia aRniSnuli, es moTxovna  
saerTaSoriso samarTlis sayovelTaod aRiarebul normebs efuZneba. 
samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebis amowurvis 
valdebuleba saerTaSoriso CveulebiTi samarTlis nawils 
warmoadgens, aRiarebulia marTlmsajulebis saerTaSoriso 
sasamarTlos precedentul samarTalSi (magaliTad, saqmeSi Interhandel 

(Switzerland v. the United States), 1959 wlis 21 martis gadawyvetileba). 
aRniSnuli piroba aseve figurirebs adamianis uflebaTa dacvis sxva 
saerTaSoriso xelSekrulebebSi, rogoricaa: saerTaSoriso paqti 
samoqalaqo da politikuri uflebebis Sesaxeb (muxli 41(1)(g)) da mis 
damatebiT oqmSi (muxli 2 da muxli 5(2)(b)), adamianis uflebebis 
amerikuli konvencia (muxli 46) da adamianis da xalxTa uflebebis 
afrikuli qartia (muxlebi 50 da 56(5)). rogorc sasamarTlom 
daadgina saqmeSi De Wilde, Ooms and Versyp v. Belgium, saxelmwifom 
SesaZloa uari Tqvas samarTlebrivi dacvis Sidasaxelmwifoebrivi 
saSualebebis amowurvis pirobis dadebiT Sedegze, am mxriv 
xangrZlivi saerTaSoriso praqtika arsebobs ($55). 

45. adamianis uflebaTa evropuli sasamarTlos mizania, 
Seasrulos adamianis uflebaTa dacvis erovnuli sistemebis 
subsidiaruli organos roli. Sesabamisad, erovnuli kanonmdeblobis 
konvenciasTan Sesabamisobis sakiTxebis gadawyveta, upirveles 
yovlisa, erovnuli sasamarTloebis prerogativa unda iyos (A, B and C 

v. Ireland [GC], § 142). (Tu ganacxadi SemdgomSi mainc moxvdeba 
strasburgSi, evropul sasamarTlos unda waredginos erovnuli 
sasamarTloebis Sexedulebebi, radgan am ukanasknelT pirdapiri da 
uwyveti kavSiri aqvT sakuTari qveynis sasicocxlo ZalebTan Burden v. 

the United Kingdom [GC], § 42).  
46. sainteresoa sakiTxi imis Sesaxeb, samarTlebrivi dacvis 

konkretuli saSualeba Sidasaxelmwifoebrivia Tu saerTaSoriso. Tu 
saSualeba Sidasaxelmwifoebrivia, aucilebelia, ganacxadis 
sasamarTloSi wardgenamde moxdes misi amowurva, xolo Tu  igi  
saerTaSorisoa, ganacxadi SesaZloa uaryofil iqnas konvenciis 35-e 
muxlis me-2(b) paragrafis Sesabamisad (ixileT qveTavi I.e).   
sasamarTlos evaleba daadginos, konkretuli organo 
Sidasaxelmwifoebrivia Tu saerTaSoriso, rasac win unda uswrebdes 
yvela Sesabamisi faqtoris, maT Soris iuridiuli bunebis, 
damfuZnebeli dokumentis, kompetenciis, arsebul samarTlebriv 
sistemaSi misi adgilis (aseTis arsebobis SemTxvevaSi) da 
dafinansebis gaTvaliswineba (Jeličić v. Bosnia and Herzegovina (dec.); Peraldi v. 

France (dec.)) (ixileT qveTavi I.e).  
 
 1. wesis mizani  

47. samarTlebrivi dacvis saSualebaTa amowurvis wesis mizania, 
erovnul xelisuflebas, upirveles  yovlisa,  sasamarTlos,  
misces  saSualeba,  aRkveTos  an gamoasworos  konvenciis  
savaraudo  darRvevis  faqti.  igi  efuZneba  me-13-e muxlSi  asaxul  
varauds,  rom  Sidasaxelmwifoebrivi  samarTlebrivi sistema 
uzrunvelyofs samarTlebrivi dacvis efeqtur saSualebas konvenciiT 
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gaTvaliswinebul uflebaTa darRvevis SemTxvevaSi. es wesi 
warmoadgens konvenciis meqanizmis subsidiaruli bunebis mniSvnelovan 
aspeqts:  (Selmouni v. France [GC], $ 74;  Kudła v. Poland  [GC], $ 152; Andráńik and 

Others v. Slovakia (dec.)). igi gamoiyeneba miuxedavad imisa, aris Tu ara 
konvenciis debulebebi inkorporirebuli erovnul kanonmdeblobaSi 

(Eberhard and M. v. Slovenia).  sasamarTlom axlaxans kidev erTxel gausva 
xazi im faqtors, rom samarTlebrivi dacvis Sidasaxelmwifoebrivi 
saSualebebis amowurva konvenciiT gaTvaliswinebuli dacvis sistemis 
moqmedebis aucilebeli nawilia da igi warmoadgens fuZemdeblur 
princips (Demopoulos and Others v. Turkey (dec.) [GC], §§ 69 and 97). 

 
 2. wesis gamoyeneba 

a) moqniloba 

48. amowurvis wesi SesaZloa aRweril iqnas, rogorc oqrosagan 
damzadebuli da ara qvaSi nakveTi. komisiasa da sasamarTlos 
araerTxel aRuniSnavT am wesis garkveuli moqnilobiTa da zedmeti 
formalobis gareSe gamoyenebis saWiroeba, adamianis uflebaTa dacvis 
konteqstidan gamomdinare (Ringeisen v. Austria $ 89; Lehtinen v. Finland (dec)). 
amowurvis wesi ar aris absoluturi, aseve, dauSvebelia misi 
avtomaturad gamoyeneba (Kozacıoğlu v. Turkey [GC], $40). magaliTad,  
sasamarTlom miiCnia,  rom  aramarTebulad  formaluri  iqneboda  
ganmcxadeblisaTvis samarTlebrivi dacvis iseTi saSualebis 
gamoyeneba moeTxova, romlis gamoyenebac Tavad erovnuli 
sasamarTlos umaRles instancias ar mouTxovia (D.H. and Others v. the 

Czech Republic, $$ 116-18). evropulma sasamarTlom erT-erT saqmeSi 
mxedvelobaSi miiRo mkacri vadebi, romlebic dadgenili iyo 
ganmcxadeblebisagan pasuxis misaRebad da xazi gausva “siCqares” 
romliTac unda yofiliyo Setanili maTi wardginebebi (ixileT 

Financial Times Ltd and Others v. the United Kingdom, §§ 43-44). Tumca, 
samarTlebrivi dacvis xelmisawvdomi saSualebebis gamoyeneba da 
erovnuli kanonmdeblobiT gansazRvrul formalur kriteriumebTan 
Sesabamisoba gansakuTrebiT mniSvnelovania rodesac saqme exeba 
samarTlebrivi sizustisa da usafrTxoebis principebs (Saghinadze and 

Others v. Georgia, §§ 83-84). 
 
b) Sesabamisoba Sidasaxelmwifoebriv normebTan da SezRudvebTan  

49. ganmcxadeblebi valdebulni arian, daemorCilon erovnuli 
kanonmdeblobis Sesabamis normebsa da procedurebs, winaaRmdeg 
SemTxvevaSi maTi ganacxadebi winaaRmdegobaSi mova 35-e muxliT 
gaTvaliswinebul pirobebTan (Ben Salah Adraqui and Dhaime v. Spain (dec.); 

Merger and Cros v. France;  MPP Golub v. Ukraine (dec.); Agbovi v. Germany (dec.)). 35-e 
muxlis 1-l paragrafTan Sesabamisoba ar iqneba uzrunvelyofili, 
rodesac ganacxadi miuRebeli xdeba ganxilvisaTvis ganmcxadeblis 
mier proceduruli Secdomis daSvebis gamo (Gäfgen v. Germany [GC], § 
143). 
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Tumca, aRsaniSnavia, rom im SemTxvevaSi, rodesac saapelacio 
sasamarTlo Seiswavlis saCivris arsebiT mxares, miuxedavad imisa, 
rom igi Semdgom dauSveblad cnobs saCivars, 35-e muxlis 1-li 
paragrafis moTxovnebi Sesrulebulad CaiTvleba (Voggenreiter v. 

Germany). aRniSnuli aseve Seexeba im ganmcxadeblebs, romlebic 
ugulvebelyofen erovnuli kanonmdeblobiT dadgenil wesebs, magram 
kompetenturi uwyebis mier mainc iqna Seswavlili maTi saCivris 
arsebiTi mxare (Vladimir Romanov v. Russia, $52). zemoaRniSnuli aseve  
vrceldeba zedapirulad  Sedgenil saCivrebze, romlebic TiTqmis 
ver akmayofileben samarTlebriv moTxovnebs, Tumca, erovnul  
sasamarTlos namsjeli aqvs saqmis arsebiT mxaresTan dakavSirebiT, 

Tundac mokled (Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2) [GC], 
$$43-45). 
 
g) samarTlebrivi dacvis ramdenime saSualebis arseboba 

50. im SemTxvevaSi, Tu arsebobs erTze meti potenciurad 
efeqturi samarTlebrivi dacvis saSualeba, ganmcxadebels moeTxoveba 
mxolod erT-erTi maTganis gamoyeneba (Moreira Barbosa v. Portugal (dec);  
Jeličić v. Bosnia and Herzegovina, (dec); Karakó v. Hungary, $14;  Aquilina v. Malta 
[GC], $39). anu, im SemTxvevaSi, rodesac ganmcxadebelma ukve scada 
samarTlebrivi dacvis erTi saSualebis gamoyeneba, sxva arsebiTad 
imave miznis mqone saSualebis gamoyeneba savaldebulo aRar aris (Riad 

and Idiab v. Belgium, $84; Kozacıoğlu v. Turkey [GC], $$40 da a.S.; Micallef v. Malta 

[GC], $58). ganmcxadebels Tavad SeuZlia SearCios samarTlebrivi 
dacvis is saSualeba, romelic mis SemTxvevaSi yvelaze metad 
Sesaferisia. zogadad, SeiZleba iTqvas, rom Tu erovnuli 
kanonmdebloba iTvaliswinebs samarTlebrivi dacvis ramdenime 
saSualebis arsebobas samarTlis sxvadasxva dargSi, ganmcxadebeli, 
romelic Seecdeba darRveuli uflebis aRdegnas romelime am 
saSualebis gamoyenebiT, ar aris valdebuli gamoiyenos sxva 
saSualebebic, romlebic arsebiTad igive mizans emsaxurebian (Jasinskis 

v. Latvia, §§ 50 and 53-54). 
 

 
d) arsebiT mxaresTan dakavSirebuli saCivari 

51. ar aris aucilebeli, rom konvenciiT gaTvaliswinebuli ufleba 
pirdapir iqnas dasaxelebuli Sidasaxelmwifoebriv doneze 
saqmiswarmoebis  dros, im SemTxvevaSi, Tu saCivari inicirebulia, 
,,rogorc minimum, arsebiT mxaresTan dakavSirebiT" (Castells v. Spain, $32;  
Ahmet Sadik v. Greece, $33;  Fressoz and Roire v. France, $38; Azinas v. Cyprus [GC], $$ 
40-41). maSasadame, Tu ganmcxadebeli ar daeyrdno konvenciis 
debulebebs, mas wamoWrili unda qondes igive an msgavsi Sedegis mqone 
argumentebi erovnuli kanonmdeblobis safuZvelze, imisaTvis rom 
misces erovnul sasamarTloebs SesaZlebloba, pirvel rigSi, Tavad 
gamoasworon darRveva (Gäfgen v. Germany [GC], §§ 142, 144 and 146; 

Karapanagiotou and Others v. Greece, §29;  iseT pretenziasTan dakavSirebiT, 
romelic saerTod ar yofila wamoWrili, Tundac arapirdapiri saxiT, 
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samarTalwarmoebis bolo safexurzec ki, ixileT Association Les témoins de 

Jéhovah v. France (dec.). 
 
e) arseboba da Sesabamisoba 

52. ganmcxadeblebi valdebulni arian, amowuron samarTlebrivi 
dacvis mxolod is Sidasaxelmwifoebrivi saSualebebi, romlebic 
Teoriulad da praqtikulad arsebobs Sesabamisi momentisaTvis da 
romelTa gamoyenebac maT Tavad SeuZliaT, anu is saSualebebi, 
romlebic xelmisawdomia, darRveuli uflebis aRdgenis 
SesaZleblobas iZleva da warmatebis miRwevis gonivruli perspeqtiva 
gaaCnia (Sejdovic v. Italy [GC], § 46; Paksas v. Lithuania [GC], §75). 

53. samarTlebrivi dacvis diskreciuli an gansakuTrebuli 
saSualebebis gamoyeneba ar aris savaldebulo, magaliTad, 
sasamarTlosaTvis sakuTari gadawyvetilebis gadasinjvis moTxovniT 
mimarTva (Çınar v. Turkey (dec); Prystavka v. Ukraine (dec)), an saqmiswarmoebis 
ganaxlebis moTxovna, garda im SemTxvevebisa, rodesac arsebobs 
gansakuTrebuli garemoebebi, magaliTad, rodesac erovnuli 
kanonmdeblobis mixedviT, amgvari moTxovna Tavad warmoadgens 
efeqtur saSualebas (K.S. and K.S. AG v. Switzerland (dec.)); an rodesac 
kanonier ZalaSi Sesuli ganCinebis gauqmeba warmoadgens erTaderT 
RonisZiebas, romliTac mopasuxe saxelmwifos SeuZlia gamoasworos 
mdgomareoba sakuTari samarTlebrivi sistemis farglebSi (Kiiskinen v. 

Finland (dec.); Nikula v. Finland (dec.)). saCivari zemdgom organoSi ar 
warmoadgens efeqtur saSualebas (Horvat v. Croatia, §47; Hartman v. the Czech 

Republic, §66); igive exeba samarTlebrivi dacvis saSualebas, romelic 
ganmcxadeblisaTvis ar aris pirdapir xelmisawvdomi da 
damokidebulia Suamavlis mier sakuTari diskreciis ganxorcielebaze 
(Tănase v. Moldova [GC], §122). im saCivris efqturobis Sesaxeb, romlis 
gamoyeneba, rogorc wesi, savaldebulo ar aris (ombudsmeni), ixileT 

msjeloba ganCinebaSi Egmez v. Cyprus, $$66-73. da bolos, samarTlebrivi 
dacvis Sidasaxelmwifoebrivi saSualeba, romelic raime konkretul 
vadebiT ar aris SemosazRvruli da Sesabamisad qmnis gaurkvevlobas 
ar SeiZleba CaiTvalos efeqturad (Williams v. the United Kingdom (dec.), da 
masSi citirebuli wyaroebi). 

Tu ganmcxadebelma ukve gamoiyena samarTlebrivi dacvis 
saSualeba, romelic sasamarTlom miiCnia arasaTanadod, am 
saSualebis gamoyenebaze daxarjuli dro ar SeaCerebs eqvsTviani 
vadis dinebas, romelsac SesaZloa moyves ganacxadis ukugdeba vadis 
gasvlis gamo (Rezgui v. France (dec.) da Prystavska v. Ukraine (dec.)). 

 
v) xelmisawvdomoba da efeqturoba 

54.  samarTlebrivi dacvis saSualebis arseboba sakmarisad 
aSkara unda iyos ara mxolod Teoriulad, aramed praqtikaSic. imis 
dasadgenad, akmayofilebs Tu ara konkretuli saSualeba 
xelmisawvdomobisa da efeqturobis kriteriumebs, mxedvelobaSi 
unda iqnas miRebuli individualuri saqmis konkretuli garemoebebi 
(ixileT qvemoT me-4 punqti). erovnuli sasamarTloebis pozicia unda 
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iyos sakmarisad konsolidirebuli Sidasaxelmwifoebriv 
samarTlebriv sistemaSi. strasburgis sasamarTlom daadgina, rom 
zeda instanciis sasamarTlosaTvis mimarTva aRar aris “efeqturi” 
Tu aRniSnuli sasamarTlos precedentuli samarTali 
araerTgvarovania da amgvari gansxvavebebi kvlavac saxezea (Ferreira 

Alves v. Portugal (no. 6), §§28-29). 
evropulma sasamarTlom unda gaiTvaliswinos ara marto 

erovnul samarTlebriv sistemaSi arsebuli samarTlebrivi dacvis 
formaluri saSualebebi, aramed aseve zogadi samrTlebrivi da 
politikuri konteqsti, romelSic isini moqmedeben, iseve rogorc 
ganmcxadeblis pirovnuli garemoebebi (Akdivar and Others v. Turkey $$ 68-
69; Khashiyev and Akayeva v. Russia, $$116-17). saqmis yvela garemoebis 
gaTvaliswinebiT, sasamarTlom unda ganixilos, ganaxorciela Tu ara 
ganmcxadebelma yvela SesaZlo qmedeba, romlis ganxorcielebac 
misgan gonivrulad iyo mosalodneli samarTlebrivi dacvis 
saSualebebis amowurvis mizniT (D.H. and Others v. the Czech Republic [GC], 

§§ 116-22). 
unda aRiniSnos, rom faqtobrivi Tu samarTlebrivi sazRvrebi ar 

warmoadgens per se dabrkolebas Sidasaxelmwifoebrivi saSualebebis 
amowurvis kuTxiT; zogadi wesis Tanaxmad, ganmcxadeblebi, romlebic 
konvenciis wevri saxelmwifos iurisdiqciis farglebs gareT 
cxovroben ar arian gaTavisuflebuli mocemul saxelmwifoSi 
samarTlebrivi dacvis saSualebebis amowurvis valdebulebisagan, 
miuxedavad praqtikuli Seferxebebisa an gasagebi mizezebis gamo 
qmedebis ganxorcielebis survilis arqonisa  (Demopoulos and Others v. 

Turkey (dec.) [GC], §§98 da 101 im ganmcxadebelTa Sesaxeb, romlebic 
TavianTi surviliT ar damorCildnen mopasuxe saxelmwifos 
iurisdiqcias). 

 
 3. wesis gamoyenebis SezRudva 

55. ,,saerTaSoriso samarTlis sayovelTaod aRiarebuli 
normebis” Tanaxmad, SesaZloa arsebobdes gansakuTrebuli 
garemoebebi, romlebic aTavisuflebs ganmcxadebels  
valdebulebisagan gamoiyenos samarTlebrivi dacvis xelmisawvdomi 

Sidasaxelmwifoebrivi saSualebebi (Sejdovic v. Italy [GC], $55) (ixileT 
qvemoT me-4 punqti).  

aRniSnuli wesi aseve ar gamoiyeneba im SemTxvevaSi, rodesac 
saxezea administraciuli praqtika, romelic moicavs konvenciasTan 
Seusabamo qmedebebis erTobliobasa da saxelmwifo xelisuflebis 
mxridan oficialur Semwynareblobas, da rodesac amgvari praqtika, 
sakuTari xasiaTidan gamomdinare, usargeblos an araefeqturs xdis 
saqmiswarmoebas (Aksoy v. Turkey, §52). im SemTxvevebSi rodesac 
ganmcxadeblisaTvis konkretuli saSualebis gamoyenebis moTxovna 
praqtikaSi aragonivruli iqneba da iqceva konvenciis 34-e muxliT 
gaTvaliswinebuli individualuri ganacxadis wardgenis uflebis 
ganxorcielebis araproporciul dabrkolebad, sasamarTlo adgens, 
rom ganmcxadebeli ar aris valdebuli Seasrulos es moTxovna (Veriter 

v. France, § 27; Gaglione and Others v. Italy, §22). 
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rodesac saCivars Sedegad moyveba jarimis dakisreba, miuxedavad 
imisa rom adgili ar hqonia uflebis borotad gamoyenebas, 
samarTlebrivi dacvis amgvari saSualebis amowurva savaldebulo ar 
aris (Prencipe v. Monaco, §§ 95-97). 

 
 4.  mtkicebis tvirTis ganawileba 

56. im SemTxvevaSi, rodesac saxelmwifo acxadebs, rom 
samrTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi ar aris 
amowuruli, mas ekisreba tvirTi daamtkicos, rom ganmcxadebels ar 
gamouyenebia saSualeba, romelic iyo rogorc efeqturi, ise 
xelmisawvdomi. nebismieri amgvari sSualebis xelmisawvdomoba 
sakmarisad sarwmuno unda iyos kanonmdeblobasa da praqtikaSi 
(Scavuzzo-Hager and Others v. Switzerland (dec.); Norbert Sikorski v. Poland, § 117; 

Sürmeli v. Germany [GC], §§110-12). samarTlebrivi dacvis saSualeba unda 
iZleodes ganmcxadeblis pretenziebis dakmayofilebis 
SesaZleblobas da unda gaaCndes warmatebis gonivruli perspetqiva 
(Scoppola v. Italy (no. 2) [GC], §71). amgvari saSualebis arseboba da 
xelmisawvdomoba, maT Soris misi farglebi da gamoyeneba, unda iyos 
naTlad gansazRvruli da dadasturebuli praqtikiT an precedentuli 
samarTliT (Mikolajová v. Slovakia, §34). es exeba aseve saerTo samarTlis 
sistemis mimdevar qveynebs, sadac arsebobs dawerili konstituciebi 
da maTSi nagulisxmevia ufleba, romelsac eyrdnoba ganmcxadebli 
(McFarlane v. Ireland [GC], §117 samarTlebrivi dacvis im saSualebasTan 
dakavSirebiT, romelic TeoriaSi daaxloebiT 25 wlis ganmavlobaSi 
arsebobda, Tumca, arasdros yofila gamoyenebuli).  

xelisuflebis argumentebs ufro meti wona eqneba, Tu is 
waradgens magaliTebs erovnuli precedentuli samarTlidan (Doran v. 

Ireland; Andráńik and Others v. Slovakia (dec.); Di Sante v. Italy (dec.); Giummarra and 

Others v. France (dec.); Paulino Tomás v. Portugal (dec.); Johtti Sapmelaccat Ry and 

Others v. Finland (dec.)), romlebic relevanturia mocemul SemTxvevaSi 
(Sakhnovskiy v. Russia [GC], §§43-44). 

57. Tu xelisufleba acxadebs, rom ganmcxadebeli pirdapir 
konvenciaze dayrdnobiT unda warmdgariyo erovnuli sasamarTlos 
winaSe, samarTlebrivi dacvis amgvari saSualebis sarwmunoobis 
xarisxi konkretuli magaliTebis meSveobiT unda dadasturdes 

(Slavgorodski v. Estonia (dec.). 
58. sasamarTlosaTvis SedarebiT advilad misaRebi aRmoCnda 

argumentebi, rodesac erovnulma sakanonmdeblo organom Seqmna 
samarTlebrivi dacvis axali saSualeba gaWianurebuli 
saqmiswarmoebis problemis mosagvareblad. (Brusco v. Italy (dec.); Slaviček v. 

Croatia (dec.). Scordino v. Italy (no. 1) [GC], §§ 136-48. sapirispirod: Merit v. 

Ukraine, § 65.) 
59. Tu xelisufleba Seasrulebs mtkicebis valdebulebas da 

daadasturebs saTanado da efeqturi saSualebis xelmisawvdomobas 
ganmcxadeblisTvis, am ukanaknelma unda aCvenos, rom: 
- samarTlebrivi dacvis saSualeba realurad gamoyenebuli iyo 
(Grässer v. Germany (dec.)); an 
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- saqmis konkretuli garemoebebidan gamomdinare,  samarTlebrivi 
dacvis saSualeba araadeqvaturi da araefeqturi iyo raime mizezis 
gamo (Selmouni v. France [GC], § 76 – magaliTad, gamoZiebis gaWianurebuli 
vadebis SemTxvevaSi – Radio France and Others v. France (dec.), §34; an rodesac 
samarTlebrivi dacvis saSualeba, rogoricaa sakasacio saCivari, 
Cveulebriv xelmisawvdomia, magram msgavs saqmeebSi araefeqturi 
aRmoCnda konkretuli garemoebebidan gamomdinare: Scordino v. Italy (dec.); 

Pressos Compania Naviera S.A. and Others v. Belgium, §§26 da 27, maSinac ki, 
rodesac Sesabamisi gadawyvetilebebi axali miRebulia (Gas and Dubois v. 

France (dec.)). igive midgoma vrceldeba im SemTxvevebze, rodesac 
ganmcxadebels ar SeeZlo pirdapir miemarTa Sesabamisi 
sasamarTlosaTvis (Tănase v. Moldova [GC], §122). zogierTi specifiuri 
garemoebis arsebobisas, SesaZloa arsebobdes erTsa da imave 
mdgomareobaSi myofi ramdenime ganmcxadebeli, romelTagan zogs ar 
miumarTavs erovnuli sasamarTlosaTvis, Tumca, isini 
gaTavisuflebulni arian amgvari movaleobisagan, radgan sxvebis mier 
ukve gamoyenebuli samarTlebrivi dacvis saSualeba araefeqturi 
aRmoCnda praqtikaSi da maT konkretul SemTxvevaSic igive Sedegi 
dadgeboda (Vasilkoski and Others v. “the former Yugoslav Republic of Macedonia”, 
§§45-46; Laska and Lika v. Albania, §§45-48). Tumca, amgvari midgoma mxolod 
Zalian specifiur saqmeebSi gamoiyeneba (SedarebisaTvis ixileT, 
Saghinadze and Others v. Georgia, §§ 81-83); an 
- saxeze iyo gansakuTrebuli garemoebebi, romlebic aTavisuflebs 
ganmcadebels am valdebulebisagan (Akdivar and Others v. Turkey, §§68-75; 

Sejdovic v. Italy [GC], §55; and Veriter v. France, §60). 
60. erT-erTi aseTi faqtori SesaZloa iyos erovnuli 

xelisuflebis sruli pasiuroba, rodesac saxelmwifos 
warmomadgenelTa mimarT arsebobs seriozuli pretenziebi, maT mier 
arasaTanado qmedebis ganxorcielebis an zianis miyenebis Sesaxeb. 
magaliTad, rodesac xelisuflebis warmomadgenlebi ar Caatareben 
gamoZiebas an ar SesTavazeben ganmcxadebels daxmarebas. amgvari 
garemoebebis arsebobisas, SesaZlebelia iTqvas, rom mtkicebis tvirTi 
ukve gadadis mopasuxe mTavrobaze da man unda aCvenos, ra zomebi iqna 
miRebuli gaprotestebuli saqmeebis farglebisa da seriozulobis 
gaTvaliswinebiT (Demopoulos and Others v. Turkey (dec.) [GC], §70). 

61. Tu ganmcxadebels samarTlebrivi dacvis konkretuli 
saSualebis efeqturobis Sesaxeb gaaCnia eWvebi, mxolod amgvari 
eWvebis arseboba ar aTavisuflebs mas valdebulebisagan scados 
mocemuli saSualebis gamoyeneba (Epözdemir v. Turkey (dec.); Milońevič v. the 

Netherlands (dec.); Pellegriti v. Italy (dec.); MPP Golub v. Ukraine (dec.)). 
ganmcxadeblis interesebSi Sedis Sesabamisi erovnuli 
sasamarTlosaTvis mimarTva, raTa misces mas SesaZlebloba 
ganmartebis safuZvelze ganaviTaros arsebuli uflebebi (Ciupercescu v. 

Romania, §169). samarTlebriv sistemaSi, sadac ZiriTadi uflebebis 
konstituciuri dacvaa uzrunvelyofili, pirs ekisreba valdebuleba 
Seamowmos amgvari dacvis xarisxi, xolo saerTo samarTlis sistemaSi, 
misces saSualeba erovnul sasamarTloebs ganavrcon es uflebebi 
interpretaciis gziT (A, B and C v. Ireland [GC], §142). magram im 
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SemTxvevaSi, Tu konkretuli saSualeba ar sTavazobs ganmcxadebels 
warmatebis gonivrul perspeqtivas, magaliTad, erovnuli 
precedentuli samarTlis gaTvaliswinebiT, ganmcxadeblis mier misi 
gamouyenebloba ar CaiTvleba dabrkolebad ganacxadis 
dasaSvebobisaTvis (Pressos Compania Naviera S.A. and Others v. Belgium, § 27; 

Carson and Others v. the United Kingdom [GC], §58).  

 
 5. procesualuri aspeqtebi 

62. ganmcxadeblisaTvis samarTlebrivi dacvis saSualebebis 
amowurvis moTxovna, rogorc wesi ukavSirdeba im TariRs, rodesac 
ganacxadi Setanil iqna sasamarTloSi (Baumann v. France, §47), garda 
gamonaklisi SemTxvevebisa, rac SesaZloa dasabuTebuli iyos saqmis 
konkretuli garemoebebiT (ixileT qvemoT me-6 punqti). miuxedavad 
amisa, sasamarTlosaTvis misaRebia is SemTxvevebic, rodesac 
samarTlebrivi dacvis amgvari saSualebebis bolo etapis amowurva 
xdeba ganacxadis Setanidan xanmokle drois gasvlis Semdeg magram 
manamde, sanam gadawydeba dasaSvebobis sakiTxi (Karoussiotis v. Portugal, §57). 

63. im SemTxvevaSi, rodesac xelisuflebas ganzraxuli aqvs 
pretenzia ganacxados imis gamo, rom samarTlebrivi dacvis 
saSualebebis ar iyo amowuruli, man es unda gaakeTos 
sasamarTlosadmi wardgenil mimoxilvaSi, dasaSvebobis Sesaxeb 
gadawyvetilebis miRebamde, Tu pretenziebis xasiaTi da saqmis 
garemoebebi iZleva amis SesaZleblobas. Tumca, SesaZloa arsebobdes 
gamonaklisi garemoebebi, rac aTavisuflebs mTavrobas amgvari 
valdebulebisagan (Mooren v. Germany [GC], §57 da masSi miTiTebuli 
wyaroebi, §§ 58-59). 

SesaZlebelia Sepasuxeba samarTlebrivi dacvis saSualebaTa 
amowurvis Sesaxeb wardgenil iqnas saqmis arsebiT mxaresTan 
dakavSirebul mosazrebebTan erTad, gansakuTrebiT im SemTxvevebSi, 
rodesac saqme exeba procesualur movaleobebs an garantiebs, 
magaliTad, ganacxadebs me-2 an me-3 muxlebis proceduruli nawilis 
Sesaxeb  (Dink v. Turkey, §§ 56-58), me-6 muxlTan dakavSirebiT (Scoppola v. Italy 

(no. 2) [GC], §126), me-8 muxlTan dakavSirebiT (A, B and C v. Ireland [GC], §155); 
da me-13 muxlTan dakavSirebiT (Sürmeli v. Germany [GC], §78, and M.S.S. v. 

Belgium and Greece [GC], §336). 
 

 

 6. samarTlebrivi dacvis axali saSualebebis Seqmna 

64. Sefaseba imisa, amowurul iqna Tu ara samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebi Cveulebriv xorcieldeba 
sasamarTloSi  ganacxadis  Setanis  TariRisaTvis  saqmiswarmoebis 
mdgomareobis gaTvaliswinebiT. Tumca, aRniSnuli wesidan SesaZloa 
arsebobdes gamonaklisebi, samarTlebrivi dacvis axali saSualebebis 
Seqmnis dros (İçyer v. Turkey (dec.), §§72 da a.S.). evropulma sasamarTlom 
dauSva gamonaklisi, gansakuTrebiT im SemTxvevebSi, romlebic exeboda 
saqmiswarmoebis xangrZlivobas (Predil Anstalt v. Italy (dec.); Bottaro v. Italy 

(dec.); Andráńik and Others v. Slovakia (dec.); Nogolica v. Croatia (dec.); Brusco v. Italy 
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(dec.); Korenjak v. Slovenia (dec.), §§ 66-71), sakuTrebis uflebaSi CarevasTan 
dakavSirebuli samarTlebrivi dacvis axali saSualebis Seqmnas 
(Charzyński v. Poland (dec.); Michalak v. Poland (dec.); Demopoulos and Others v. Turkey 

(dec.) [GC]), dacvis axali saSualebebis Seqmnas erovnuli 
sasamarTloebis gadawyvetilebebis aRusruleblobis  (Nagovitsyn and 

Nalgiyev v. Russia (dec.), §§ 36-40) da cixis gadatvirTulobis gamo (Łatak v. 

Poland (dec.)). 
sasamarTlo iTvaliswinebs samarTlebrivi dacvis zemdgom 

saSualebaTa efeqturobasa da xelmisawvdomobas (Demopoulos and Others v. 

Turkey (dec.) [GC], §88). 
samarTlebrivi dacvis axali saSualebis araefeqturobis Sesaxeb, 

ixileT Parizov v. “the former Yugoslav Republic of Macedonia”, §§41-47. 
samarTlebrivi dacvis axali konstituciuri saSualebis efeqturobis 
Sesaxeb, ixileT Cvetković v. Serbia, §41. 

rac Seexeba TariRs, romlidanac ganmcxadebels moeTxoveba 
Sidasaxelmwifoebriv sasamarTlo sistemaSi, precedentuli samarTlis 
cvlilebis Sedegad, axlad Semotanili samarTlebrivi dacvis 
saSualebis gamoyeneba, ixileT Depauw v. Belgium (dec.), ufro zogadad 
ixileT McFarlane v. Ireland [GC], §117; piloturi ganCinebis Semdeg axlad 
Seqmnili samarTlebrivi dacvis saSualebis Sesaxeb ixileT: 
Fakhretdinov and Others v. Russia (dec.), §§36-44, xolo Sidasaxelmwifoebrivi 
precendetuli samarTlidan gadaxvevis Sesaxeb ixileT: Scordino v. Italy 

(no. 1) [GC], § 147.  
saqmeebSi Scordino v. Italy (no. 1) [GC] da Cocchiarella v. Italy [GC] 

sasamarTlom gaakeTa miniSneba im maxasiaTeblebze, romlebic unda 
hqondeT samarTlebrivi dacvis Sidasaxelmwifoebriv saSualebebs 
imisaTvis, rom isini CaiTvalos efeqturad saqmiswarmoebis 
xanrgZlivobasTan dakavSirebul SemTxvevebSi (ixileT, aseve, 
SedarebiT axali saqme Vassilios Athanasiou and Others v. Greece, §§ 54-56). 
rogorc wesi, ganmcxadebeli valdebuli ar aris gamoiyenos 
samarTlebrivi dacvis saSualeba, romelsac ar moyveba Sedegad 
prevencia an kompensacia (Puchstein v. Austria, §31). saqmiswarmoebis 
xangrZlivobasTan dakavSirebuli samarTlebrivi dacvis saSualeba 
unda moqmedebdes gaWianurebis gareSe da iZleodes uflebis aRdgenis 
saTanado SesaZleblobas (Scordino v. Italy (no. 1) [GC], §§ 195 da 204-07). 

65. Tu sasamarTlo gamoavlens sturqturul an zogad nakls 
erovnul kanonmdeblobaSi an praqtikaSi, mas SeuZlia mosTxovos 
saxelmwifos Seiswavlos situacia da, saWiroebis SemTxvevaSi, miiRos 
efeqturi zomebi msgavsi saxis saqmeebTan dakavSirebuli ganacxadebis 
sasamarTloSi Setanis prevenciisaTvis (Lukenda v. Slovenia, §98). 
sasamarTlos SeuZlia daadginos, rom saxelmwifom unda Secvalos 
samarTlebrivi dacvis arsebul saSualebaTa areali, an daamatos 
axali saSualebebi imisaTvis, rom uzurnvelyos konvenciiT daculi 
uflebebis WeSmaritad efeqturi aRdgena (ixileT, magaliTad, 
piloturi ganCinebebi saqmeebSi (Xenides-Arestis v. Turkey, §40; da Burdov v. 

Russia (no. 2), §§42, 129 da a.S., da 140). gansakuTrebul yuradRebas 
saWiroebs samarTlebrivi dacvis efeqturi Sidasaxelmwifoebrivi 
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saSualebebis uzrunvelyofis aucilebloba (ixileT piloturi 
gadawyvetileba saqmeSi Vassilios Athanasiou and Others v. Greece, §41). 

rodesac mopasuxe saxelmwifo qmnis samarTlebrivi dacvis axal 
saSualebas, sasamarTlo afasebs aRniSnuli saSualebis efeqturobas 
(magaliTad, Robert Lesjak v. Slovenia, §§ 34-55; Demopoulos and Others v. Turkey 

(dec.) [GC], §87). Tu dadasturda efeqturoba, sasamarTlo adgens, rom 
msgavs saqmeebSi, sxva ganmcxadeblebs moeTxovebaT gamoiyenon 
samarTlebrivi dacvis aRniSnuli saSualeba, garda im  SemTxvevebisa, 
rodesac maT drois  faqtoris gamo es SesaZlebloba SezRuduli 
hqondaT. sasamarTlom, 35-e muxlis 1-li paragrafis safuZvelze, 
dauSveblad gamoacxada amgvari ganacxadebi im SemTxvevaSic ki, 
rodesac isini Setanili iyo samarTlebrivi dacvis axali saSualebis 
Seqmnamde  (Grzinčič v. Slovenia, §§102-10; İçyer v. Turkey (dec.), §§74 da a.S.). 

aRniSnuli exeba samarTlebrivi dacvis saSualebebs, romlebic 
xelmisawvdomi gaxda ganacxadis Setanis Semdgom. Sefaseba imisa, 
arsebobda Tu ara gansakuTrebuli garemoebebi, romlebic 
avaldebulebda ganmcxadebels esargeblaT am saSualebiT moxdeba 
imis gaTvaliswinebiT, Tu rogoria axali regulaciebis buneba da 
konteqsti, romlis farglebSic moxda maTi danergva (Fakhretdinov and 

Others v. Russia (dec.), § 30). cota xnis win evropulma sasamarTlom 
daadgina, rom misi piloturi ganCinebis moTxovnis safuZvelze 
Seqmnili samarTlebrivi dacvis efeqturi saSualeba unda iqnas 
gamoyenebuli manamde, sanam ganmcxadeblebi mimarTaven sasamarTlos. 
sasamarTlom aseve daazusta 35-e muxlis 1-li paragrafis gamoyenebis 
pirobebi ganacxadis Setanis TariRis Sesabamisad (ibid., §§31-33; ixileT 
aseve Nagovitsyn and Nalgiyev v. Russia (dec.), §§ 29 da a.S., da 42). 
 
 

b. Sesabamisoba eqvsTviani vadis dacvis wesTan 

 

 
 
 

  

 

 

 
 
 1. wesis mizani 

 

66. eqvsTviani vadis dacvis wesis mizania xeli Seuwyos kanonis 
usafrTxoebas, uzrunvelyos konvenciis Sesabamisad wamoWrili 
sakiTxebis gonivrul vadaSi ganxilva da xelisuflebisa da sxva 
pirebis xangrZlivi drois ganmavlobaSi gaurkvevel viTarebaSi 
yofnisagan dacva (P.M. v. the United Kingdom (dec.)). 

67. aRniSnuli  norma  savaraudo  ganmcxadebels agreTve  
uzrunvelyofs  Sesabamisi droiT, riTac mas eZleva saSualeba 

muxli 35, §1 – dasaSvebobis kriteriumebi 
“sasamarTlos SeuZlia saqme miiRos gansaxilvelad mxolod mas Semdeg, rac 
amoiwureba samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba 
saerTaSoriso samarTlis sayovelTaod aRiarebuli normebis Tanaxmad, da Tu 
gasuli ar aris eqvsi Tve saqmeze Sidasaxelmwifoebrivi saboloo 
gadawyvetilebis gamotanis TariRidan.” 
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moifiqros Seitanos Tu ara gancxadi, dadebiT gadawyvetilebis 
miRebis SemTxvevaSi gansazRvros   moTxovnebi   da argumentacia 
(O’Loughlin and Others v. the United Kingdom (dec.)), da xeli Seuwyos saqmis 
detalebis dadgenas da wamoWrili sakiTxebis samarTlian ganxilvas 
(Nee v. Ireland (dec.)). 

68. eqvsTviani vadis dacvis wesi gansazRvravs sasamarTlos mier 
ganxorcielebuli zedamxedvelobis da, rogorc fizikuri 
pirebisaTvis, aseve saxelmwifo xelisuflebis warmomadgenelTaTvis, 
micemuli gafrTxilebebis vadebs, romlis Semdgomac  amgvari  
zedamxedvelobis  ganxorcieleba  SeuZlebelia (İpek v. Turkey (dec.); Di 

Giorgio and Others v. Italy (dec.)). 
69. sasamarTlos ar SeuZlia gverdi auaros eqvsTviani vadis 

dacvis wesis gamoyenebis moTxovnas (magaliTad im SemTxvevaSi, 
rodesac samTavrobo mimoxilva ar ganixilavs aRniSnul sakiTxs) 
(Belaousof and Others v. Greece, §38). 

70. eqvsTviani vadis dacvis wesis Tanaxmad, ganmcxadebels ar 
moeTxoveba sasamarTloSi ganacxadis Setana manam, sanam mis saqmeze 
erovnul doneze saboloo gadawyvetileba ar iqneba gamotanili 
(Varnava and Others v. Turkey [GC], §157). 
 

 2. eqvsTviani vadis aTvlis sawyisi TariRi 

a) saboloo gadawyvetileba 

71. eqvsTviani vadis aTvla iwyeba samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebis amowurvisas saboloo 
gadawyvetilebis miRebis Semdgom (Paul and Audrey Edwards v. the United 

Kingdom (dec.)). ganmcxadeblis mier Cveulebriv unda iqnაs gamoyenebuli 
samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi, romlebic 
sakmarisi da efeqturia (Moreira Barbosa v. Portugal (dec.)). 

72. gaTvaliswinebuli unda iqnაs samarTlebrivi dacvis mxolod 
Cveulebrivi da efeqturi saSualebebi, vinaidan ganmcxadebels ar 
SeuZlia konvenciiT dawesebuli mkacri vadis gaxangrZliveba maSin, 
rodesac ecdeba Seitanos Seusabamo da araswori ganacxadebi im 
organoebsa da dawesebulebebSi, romelTac ar aqvT konvenciiT 
gaTvaliswinebul sakiTxebze, darRveuli uflebis aRdgenis 
uflebamosileba an kompetencia (Fernie v. the United Kingdom (dec.)). 

73. ver iqneba gaTvaliswinebuli samarTlebrivi dacvis is 
saSualebebi, romelTa gamoyenebac damokidebulia Tanamdebobis pirTa 
diskreciul uflebamosilebaze da romelic ganmcxadeblisaTvis ar 
aris pirdapir xelmisawvdomi. analogiurad,  ganusazRvreli  vadis  
mqone  samarTlebrivi  dacvis saSualebebi qmnian gaurkvevlobas da 
35-e muxlis 1-li paragrafiT gaTvaliswinebul eqvsTvian vadas 
aqceven umoqmedod (Williams v. the United Kingdom (dec.)). 

74. rogorc wesi, 35-e muxlis 1-li paragrafi ganmcxadeblebisagan 
ar moiTxovs saqmiswarmoebis ganaxlebis Sesaxeb ganacxadis wardgenas 
an analogiuri gansakuTrebuli saSualebebis gamoyenebas. aRniSnuli 
muxli ar iTvaliswinebs eqvsTviani vadis gagrZelebas dacvis amgvari 
saSualebebis gamoyenebisas (Berdzenishvili v. Russia (dec.); Tucka v. the United 
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Kingdom (no. 1) (dec.)). Tumca, im SemTxvevaSi, Tu gansakuTrebuli 
saSualeba warmoadgens ganmcxadeblisaTvis xelmisawvdom erTaderT 
sasamarTlo saSualebas, eqvsTviani vadis aTvla SesaZlebelia 
daiwyos samarTlebrivi dacvis am saSualebis Sesaxeb 
gadawyvetilebis miRebis dRidan (Ahtinen v. Finland (dec.)).   

ganacxadi, romlis evropul sasamarTloSi wardgena moxda im 
gadawyvetilebis miRebidan eqvsi Tvis ganmavlobaSi, romelic uaryofs 
moTxovnas saqmiswarmoebis ganaxlebis Sesaxeb, dauSvebelia, vinaidan 
amgvari gadawyvetileba ar miiCneva “saboloo gadawyvetilebad” 
(Sapeyan v. Armenia, § 23). 

ganaxlebuli saqmiswarmoebis an saboloo gadawyvetilebis 
gadasinjvis SemTxvevaSi, eqvsTviani vadis mimdinareoba pirvelad 
saqmiswarmoebasTan an saboloo gadawyvetilebasTan mimarTebaSi 
SeCerdeba konvenciiT gaTvaliswinebul mxolod im sakiTxebTan 
dakavSirebiT, romlebic gamoyenebuli iyo amgvari ganxilvis an 
saqmiswarmoebis ganaxlebis safuZvlad da warmoadgenda ganxilvis 
sagans gasaCivrebis gansakuTrebuli organosaTvis (Sapeyan v. Armenia, $ 
24). 
 
b) eqvsTviani vadis aTvlis wertili 

75. eqvsTviani vadis aTvla iwyeba im dRidan, rodesac 
ganmcxadebeli an misi kanonieri warmomadgeneli iReben saTanado 
informacias Sidasaxelmwifoebrivi sasamarTlos saboloo 
gadawyvetilebis Sesaxeb (Koç and Tosun v. Turkey (dec.)). 

76. ganmcxadeblis mier saboloo gadawyvetilebis Sesaxeb 
informaciis miRebis TariRis dadgena unda moxdes Tavad 
saxelmwifos mier, romelic wamowevs sakiTxs eqvsTviani vadis wesis 
Seusruleblobis Taobaze (Şahmo v. Turkey (dec.)). 

 
g) gadawyvetilebis miwodeba 

 

77. gadawyvetilebis miwodeba ganmcxadeblisaTvis: Tu 
ganmcxadebeli uflebamosilia saboloo gadawyvetilebis asli 
avtomaturad miiRos, 35-e  muxlis 1-li paragrafis amocana da 
mizani Sesrulebulad CaiTvleba am gadawyvetilebis aslis miRebis 
dRidan eqvsTviani vadis aTvliT (Worm v. Austria, § 33). 

78. gadawyvetilebis miwodeba advokatisaTvis: eqvsTviani vadis 
aTvla daiwyeba im dRidan, rodesac ganmcxadeblis advokatisTvis 
cnobili gaxdeba im sabolo gadawyvetilebis Sesaxeb, romliTac 
sruldeba samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebis 
amowurvis procesi, miuxedavad imisa, rom ganmcxadebels 
gadawyvetilebis Sesaxeb ecnobeba mogvianebiT (Çelik v. Turkey (dec.)). 

 
d) gadawyvetilebis miuwodebloba 

 

79. rodesac erovnuli kanonmdebloba ar iTvaliswinebs 
gadawyvetilebis miwodebis valdebulebas, sasurvelia, rom aTvlis 
wertilad gamoyenebul iqnas gadawyvetilebisaTvis saboloo saxis 
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micemis TariRi, rodesac mxareebs SeeZlebaT misi Sinaarsis mopoveba 
(Papachelas v. Greece [GC], § 30). 

80. ganmcxadebelma da misma advokatma unda gamoiCinon saTanado 
gulmodgineba gadawyvetilebis aslis misaRebad sasamarTlos 
kancelariidan (Ölmez v. Turkey (dec.)). 

 

e) samarTlebrivi dacvis saSualebebis xelmiuwvdomloba 

81. rodesac dasawyisidanve aSkaraa, rom ganmcxadebels ar aqvs 
samarTlebrivi dacvis efeqturi saSualebebi, eqvsTviani vadis aTvla 
iwyeba im TariRidan, rodesac adgili hqonda gasaCivrebul qmedebebs, 
an im dRidan, rodesac ganmcxadebels pirdapir miadga ziani an 
misTvis cnobili gaxda amgvari qmedebis an qmedebis uaryofiTi 
Sedegis Sesaxeb (Dennis and Others v. the United Kingdom (dec.); Varnava and Others 

v. Turkey [GC], §157). 
82. rodesac ganmcxadebeli isargeblebs samarTlebrivi dacvis 

aSkarad arsebuli saSualebebiT da misTvis mxolod mogvianebiT 

გაxdeba cnobili garemoebebis Sesaxeb, romelic am saSualebas 
araefeqturs xdis, upriani iqneba Tu eqvsTviani vadis aTvla daiwyeba 
im dRidan, rodesac ganmcxadeblisaTvis cnobili gaxda an cnobili 
unda gamxdariyo am viTarebebis Sesaxeb (Varnava and Others v. Turkey [GC], § 
158). 

 
v) eqvsTviani vadis gamoTvla 

83. drois aTvla iwyeba saboloo gadawyvetilეbis sajarod 
gamocxadebis dRes an Semdgom dRes, an im dRidan, rodesac 
ganmcxadebels an mis warmomadgenels ecnoba aRniSnulis Sesaxeb, da 
dasruldeba 6 kalendaruli Tvis Semdgom, miuxedavad am 
kalendaruli Tveebis faqtobrivi xangrZlivobisa (Otto v. Germany (dec.)). 
eqvsTvian vadasTan Sesabamisoba ganisazRvreba konvenciisaTvis 
damaxasiaTebeli kriteriumebiT da ara mopasuxe mxaris erovnuli 
kanonmdeblobiT (Benet Praha, spol. s r.o., v. the Czech Republic (dec.); Büyükdere 

and Others v. Turkey, § 10). 
84. eqvsTviani vadis amowurvis TariRs gansazRvravs sasamarTlo, 

Tu mopasuxe mxaris mier miTiTebulia gansxvavebuli TariRi (İpek v. 

Turkey (dec.)). 

 
z) gangrZobiTi situacia 

85.  termini “gangrZobiTi situacia” exeba  iseT viTarebas,  
romelic saxelmwifos mer an misi saxeliT ganxorcielebuli 
gangrZobadi moqmedebebis Sedegad ganmcxadebels aqcevs msxverplad. 
is faqti, rom movlenam SesaZloa gamoiwvios mniSvnelovani Sedegebi 
drois garkveuli periodis ganmavlobaSi, ar metyvelebs imaze, rom 
aRniSnulma movlenam gamoiwvia “gangrZobiTi situaciis” arseboba 
(Iordache v. Romania, § 49).  

86. im SemTxvevaSi, Tu savaraudo darRveva warmoadgens 
gangrZobiT situacias, romlis sawinaaRmdegod ar arsebobs 
samarTlebrivi dacvis xelmisawvdomi Sidasaxelmwifoebrivi 
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saSualebebi, eqvsTviani vadis aTvla daiwyeba gangrZobiTi situaciis 
dasrulebisTanave (Ülke v. Turkey (dec.)). aRniSnuli situaciis 
mimdinareobisas eqvsTviani vada ar gamoiyeneba (Iordache v. Romania, § 

50). agreTve ixileT Varnava and Others v. Turkey [GC], §§ 161 da a.S.).  

 
 3. ganacxadis wardgenis TariRi 2 

a) pirveli werili 

87. konvenciis organoebSi damkvidrebuli praqtikisa da 
sasamarTlos reglamentis 47-e muxlis me-5 paragrafis Sesabamisad, 
ganacxadis wardgenis TariRad, rogorc wesi, ganixileba 
ganmcxadeblis pirveli komunikaciis TariRi, rodesac igi waradgens 
ganacxads – Tundac mis mokle Sinaarss – im pirobiT, rom 
Sesabamisi wesiT Sevsebuli ganacxadi warmodgenili iqneba 
sasamarTlos mier dadgenil vadaSi (Kemevuako v. the Netherlands (dec.)). 

88. ganacxadis wardgenis TariRad iTvleba ganacxadis 
gagzavnisas masze safosto markis ganTavsebis TariRi da ara Tavad 
ganacxadze miTiTebuli miRebis dro (Kipritci v. Turkey, § 18). 
gansakuTrebuli garemoebebisaTvis, romlebmac SesaZloa gaamarTlon 
gansxvavebuli midgoma, ixileT Bulinwar OOD and Hrusanov v. Bulgaria, §§ 30 
da a.S.  

 
b) gansxvaveba ganacxadis dawerisa da fostiT gagzavnis TariRebs 

Soris 

89. werilis dawerisa da misi gagzavnis TariRebs Soris erT 
dReze meti intervalis SemTxvevaSi, Sesabamisi ganmartebis 
ararsebobisas, ganacxadis wardgenis TariRad CaiTvleba misi 
gagzavnis TariRi (Arslan v. Turkey (dec.); Růžičková v. the Czech Republic (dec.)). 

aRniSnuli wesi agreTve gamoiyeneba im sakiTxis dasadgenad, iyo 
Tu ara ganacxadi gagzavnili aucilebeli rva kviriani periodis 
ganmavlobaSi (Kemevuako v. the Netherlands (dec.), § 24); faqsiT gagzavnis 
SemTxvevisaTvis, ixileT (Otto v. Germany (dec.)).  

 
g) gagzavna faqsis meSveobiT 

90. ganacxadis formis gagzavna mxolod faqsis meSveobiT ar 
aris sakmarisi. ganacxadis   formis   dedani   saTanado   vadaSi   
unda   miewodos sasamarTlos (Kemevuako v. the Netherlands (dec.), §§ 22 da 
a.S.). 
 
d) pirveli Setyobinebis Semdgomi intervali 

91. Tu ganacxadze konvenciiT gaTvaliswinebuli 
samarTalwarmoebis dawyeba SesaZlebeli iqneba nebismieri pirveladi 
Setyobinebis meSveobiT, xolo ganacxadi SemdgomSi darCeba umoqmedo 

                                                 
2
 ixileT sasamarTlos reglamenti da praqtikuli direqtiva saqmiswarmoebis dawyebis 
Sesaxeb.  
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ganusazRvreli da SeuzRudavi drois ganmavlobaSi, aRniSnuli 
SeewinaaRmdegeba eqvsTviani vadis normis arssa da mizans. amrigad, 
ganmcxadeblebma ganacxadi sasamarTloSi unda waradginon 
gonivrulad mokle vadaSi, nebismieri pirveladi kontaqtis Semdgom 
(P.M. v. the United Kingdom (dec.)).  rva kviriani vadis daucveloba (ixileT 
sasamarTlos reglamentis 17-e muxlis me-5 paragrafi da 
saqmiswarmoebis dawyebis Sesaxeb praqtikuli direqtivis me-4 muxli) 
sasamarTlos miiyvans im gadawyvetilebamde,   rom   wardgenis   
TariRad miCneul iqneba   ganacxadis Sevsebuli formis Setanis 
TariRi (Kemevuako v. the Netherlands (dec.), §§ 22-24). 
 

e) saCivris kvalifikacia 

92. saCivari kvalificirdeba masSi mocemuli faqtebiT da ara 
mxolod im samarTlebrivi safuZvlebiTa da argumentebiT, romelzec 
dafuZnebulia igi (Scoppola v. Italy (no. 2) [GC], § 54). 

 

v) Semdgomi saCivrebi 

93. rac Seexeba  saCivrebs,  romlebic  ar  aris  
warmodgenili  pirvelad ganacxadSi, aRsaniSnavia, rom eqvsTviani 
vadis mimdinareoba ar iqneba SeCerebuli   konvenciis   organosaTvis   
ganacxadis   miwodebis TariRamde (Allan v. the United Kingdom (dec.)). 

94. eqvsTviani vadis amowurvis Semdgom wardgenili saCivrebis 
ganxilva SesaZlebelia  mxolod  im  SemTxvevaSi,  Tu  isini  
warmoadgenen vadis dacviT Setanili pirveladi saCivrebis 
gansakuTrebul aspeqtebs (Sâmbata Bihor Greco-Catholic Parish v. Romania 

(dec.)). 
95. faqti, rom ganmcxadebeli ganacxadSi eyrdnoba me-6 muxls, 

ar aris sakmarisi imisaTvis, rom es gaxdes safuZveli yvela Semdgomi 
saCivris warsadgenad aRniSnuli debulebis farglebSi, Tu 
Tavdapirvelad ar yofila warmodgenili miTiTebebi saCivris 
faqtobrivi safuZvlisa da savaraudo darRvevis arsis Sesaxeb (Allan v. 

the United Kingdom (dec.); Adam and Others v. Germany (dec.)). 
96. Sidasaxelmwifoebrivi saqmiswarmoebis dokumentaciis 

miwodeba ar aris sakmarisi, rom es CaiTvalos am saqmiswarmoebaze  
dafuZnebuli yvela Semdgomi saCivris wardgenad. saCivris wardgenisa 
da amrigad, mimdinare eqvsTviani vadis SesaCereblad saWiroa 
garkveuli, Tundac mokle, miTiTebebi konvenciis savaraudo darRvevis 
arsis Sesaxeb (Božinovski v. “the former Yugoslav Republic of Macedonia” (dec.)). 

 
 4. magaliTebi 

a) konvenciis me-2 muxliT gaTvaliswinebuli proceduruli 
valdebulebebis SezRudva drois faqtoriT  

 

97. rodesac saxezea gardacvalebis SemTxveva, ganmcxadebelTa 
naTesavebma Tvalyuri unda adevnon sagamoZiebo procesis 
mimdinareobas. maT unda Seitanon ganacxadi droulad mas Semdeg rac 
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Seityoben an unda SeetyoT, rom gamoZieba sisxlis samarTlis saqmeze 
araefeqturia. (Varnava and Others v. Turkey [GC], §§158 da 162). 

98. gauCinarebis SemTxvevaSi savaldebuloa, rom dakarguli piris 
naTesavma ar gaaWianuros gamoZiebis araefeqturobis an amgvari 
gamoZiebis arasrulyofilebis Sesaxeb saCivris sasamarTloSi Setana.   
gauCinarebis SemTxvevaSi strasburgSi Casvlamde ganmcxadeblebi ver 

moicdiან ganusazRvreli droiT. maT unda moaxdinon gulmodginebisa 
da iniciativis demonstrireba da warmoadginon pretenziebi 
dauyovnebliv (Varnava and Others v. Turkey [GC], $ 165, xolo dagvianebis 
Sesaxeb ixileT $$ 162-66). 

 
b) eqvsTviani vadis wesis gamoyeneba dakavebis mravaljeradi 

monakveTebis SemTxvevaSi, konvenciis me-5 muxlis me-3 punqtis 
farglebSi 

99. dakavebis mravali, mimdevrobiTi monakveTi ganxiluli unda 
iqnas rogorc erTi mTliani. aseT SemTxvevaSi, eqvsTviani vadis aTvla 
daiwyeba dakavebis mxolod bolo monakveTidan (Solmaz v. Turkey, § 36). 

 

g. anonimuri ganacxadi 

 
35-e muxlis me-2 paragrafi, a) punqti – dasaSvebobis  
kriteriumebi 
“2. sasamarTlo ar ganixilavs 34-e muxlis safuZvelze warmodgenil  
ganacxads, romelic 

a) anonimuria…....” 3 

 
 

 1. anonimuri ganacxadi  

100. adamianis uflebaTa evropuli samarTlos winaSe wardgenili 
ganacxadi CaiTvleba anonimurad im SemTxvevaSi, Tu saqmeSi ar aris 
mocemuli arc erTi elementi, romlis Sesabamisadac sasamarTlo 
SesZlebs ganmcxadeblis  identificirebas (“Blondje” v. the Netherlands 

(dec.)).  warmodgenil formebSi an dokumentebSi ar aris aRniSnuli 
saxeli, mocemulia mxolod aRniSvnebi da zedmetsaxeli da 
mindobiloba xelmowerilia “X”-is mier; ganmcxadeblis vinaoba ar 
aris gamovlenili. 

101. daudgeneli pirebis saxeliT, gaerTianebis mier 
wardgenili gancxadi, romelSic gaerTianeba ar scnobs sakuTar Tavs 
dazaralebulad, Tumca asaCivrebs daudgenel pirTa piradi cxovrebis 
uflebebis darRvevas, romlebic amgvarad gaxdnen ganmcxadeblebi, 

                                                 
3
  35-e muxlis me-2 paragrafis a) qvepunqtiT gaTvaliswinebuli anonimuri ganacxadi 
gansxvavdeba ganmcxadeblis vinaobis gaumJRavnelobisagan, rac xorcieldeba 
evropuli sasamarTlos saqmiswarmoebis Sesaxeb informaciis sajaro 
xelmisawvdomobis zogadi wesisagan gamonaklisis saxiT, aseve sasamarTlos winaSe 
konfidencialurobis dacvis moTxovnisagan (ixileT TandarTuli sasamarTlos 
reglamentisa da praqtikuli direqtivis wesi 33 da wesi 47§3). 
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miCneul iqna anonimurad: (Federation of French Medical Trade Unions and the 

National Federation of Nurses v. France (dec.)). 
 

 2. araanonimuri ganacxadi 

102. ganacxadis xelmouwereli forma, romelic Seicavs Sesabamis 
pirad monacemebs, rac gamoricxavs ganmcxadeblis vinaobis Sesaxeb 
raime eWvs da rasac Tan mosdevs ganmcxadeblis warmomadgenlis mier 
xelmowerili korespondencia, ar CaiTvleba anonimurad (Kuznetsova v. 

Russia (dec.)).  
103. gamogonili saxeliT warmodgenili ganacxadi: pirebi, 

romlebic iyeneben fsevdonims da ganumartaven sasamarTlos, rom 
SeiaraRebuli konfliqtis konteqstSi maTi ojaxis wevrebisa da 
megobrebis dacva aiZulebs maT ar gamoaaSkaravon namdvili saxeli. 
“gasagebi mizezebis gamo realuri saxelis dafarvisas, rodesac 
identificireba SesaZlebelia saxelis garda sxva  sakmarisi 
raodenobis miniSnebebiT...” da  “ganmcxadeblisa da  gansaxilvel 
movlenebs Soris mWidro kavSiris” dadgenis SemTxvevaSi, 
sasamarTlos mier ganacxadi ar ganixileba rogorc anonimuri 
(Shamayev and Others v. Georgia and Russia (dec.)). agreTve, ixileT Shamayev and 

Others v. Georgia and Russia, §275. 
104. ganacxadi warmodgenili saeklesio organos an religiuri 

da filosofiuri gaerTianebis mier, romlis wevrebis vinaobac ar 
aris gamxelili, ar ganixileba anonimurad (konvenciis me-9, me-10 da 
me-11 muxlebi). ixileT Omkarananda and the Divine Light Zentrum v. Switzerland 

(dec.). 
 

d. ganmeorebiTi ganacxadi 

 
35-e muxlis me-2 paragrafi, b) punqti – dasaSvebobis kriteriumebi 
 
`2. sasamarTlo ar ganixilavs 34-e muxlis safuZvelze warmodgenil ganacxads, 
romelic... 
b) arsebiTad igivea da sasamarTlos mier ukve ganxilulia...~4 

 
105. ganacxadi ganixileba rogorc “arsebiTad igive” rodesac 

mxareebi, saCivrebi da faqtebi  identuria (Pauger v. Austria (dec.); Verein 

gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2) [GC], §63). 
aRniSnulis dadgenis SemTxvevaSi, ganacxadi dauSveblad iqneba 

cnobili. 
 
 1. identuri ganmcxadeblebi 

106. ganacxadebi, romlebsac erTi da igive davis sagani aqvT, 
magram warmodgenilia erToblivad fizikuri pirebisa da im 
gaerTianebis mier, romelmac saCivari waradgina gaeros adamianis 
uflebaTa komitetSi, ver CaiTvleba rogorc imave ganmcxadeblebis 

                                                 
4 es debuleba adre mocemuli iyo 27-e muxlSi.  
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mier warmodgenili ganacxadi (Folgerø and Others v. Norway (dec.)), igive 
vrceldeba gaeros adamianis uflebaTa umaRlesi komisrisaTvis 
arasamTavrobo organizaciis da ara ganmcxadeblis mier wardgenili 
komunikaciaze: Celniku v. Greece, §§ 36-41, aseve,  arasamTavrobo 
organizaciis mier TviTneburi dakavebebis  samuSao jgufisaTvis 
wardgenil moTxovnebze da moTxovnebze, romlebic wardgenilia 
ganmcxadeblebis mier (Illiu and Others v. Belgium (dec.)).  

107. xelisuflebis mier warmodgenili saxelmwifoTaSorisi 
ganacxadi ar arTmevs individualur ganmcxadeblebs uflebas, rom 
Seitanon an misdion sakuTar saCivrebs (Varnava and Others v. Turkey [GC], § 

118). 
 
 2. identuri saCivrebi  

108. saCivris arsi ganimarteba rogorc moTxovnis mizani an 
samarTlebrivi safuZveli. 

aRniSnulis kvalifikacia xdeba masSi miTiTebuli savaraudo 
faqtebiT da ara samarTlebrivi safuZvliTa da im argumentebiT, 
romlebsac eyrdnoba Tavad ganmcxadebeli (Guerra and Others v. Italy, § 44; 

Scoppola v. Italy (no. 2) [GC], § 54; da Previti v. Italy (dec.), § 293). 

109. sasamarTlo analizs axorcielebs konkretuli saCivris 
mixedviT. 35-e muxlis 1-li paragrafis Sesabamisad, dauSveblad iqneba 
cnobili mxolod is saCivrebi, romlebic arsebiTad igivea, rac 
sasamarTlos mier sxva ganacxadis WrilSi ukve ganxiluli saCivrebi 
(Dinç v. Turkey (dec.)). 

110. ganmcxadeblis mier wina ganacxadSi warmodgenili saCivrebis 
gameorebis SemTxvevaSi, aRniSnuli ganacxadi dauSveblad iqneba 
cnobili (X v. Federal Republic of Germany (dec.); Duclos v. France (dec.); Clinique 

Mozart Sarl v. France (dec.); Rupa v. Romania (dec.), § 52; da Coscodar v. Romania (dec.), 

§ 27). 
111. Tu davis sagani Seexeba sxva sacxovrebels da sxva 

damqiravebels imave sacxovrebel korpusSi, imave ganmcxadeblis mier 
warsulSi dauSveblad cnobili ganacxadis sakiTxebis axal 
ganacxadSi wamoWra da warsulSi formulirebuli saCivrebis 
gameoreba axali mtkicebulebebis gareSe, arsebiTad igivea, rac 
pirveladi ganacxadi da dauSveblad iqneba cnobili (X v. Federal 

Republic of Germany (dec.)). 
112. qvemoT ixileT ganacxadebis magaliTebi, romlebic ar aris 

arsebiTad igive: 
- dava droebiTi dakavebis izolatorSi ganmcxadeblis dakavebis 
pirobebis Sesaxeb ar aris igive, rac dava, romelic exeba 
erovnuli  uSiSroebis  sasamarTlos  mier  mis  msjavrdebas  
an  saparlamento Tanamdebobis CamorTmevas im partiis daSlis 
Sedegad, romlis wevrebic iyvnen ganmcxadeblebi (Sadak v. Turkey, §§ 

32-33); 
- dava droebiTi dakavebis izolatorSi ganmcxadeblis dakavebis 
pirobebisa da erovnuli usafrTxoebis sasamarTlos mier misi 
msjavrdebis Sesaxeb ar aris igive, rac dava, romelic exeba 
saparlamento Tanamdebobis CamorTmevas (Yurttas v. Turkey, §§ 36-37). 
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113. sasamarTlo axdens kanonis mixedviT faqtebis klasificirebas da 
ar izRudeba ganmcxadeblisa da mTavrobis mier warmodgenili 
klasifikaciiT. Sesabamisad, rodesac ganacxadi Setanilia sxva 
ganacxadSi mocemuli faqtebis xelaxali ganxilvis mizniT, konvenciis 
gansxvavebuli debulebebis farglebSi, iTvleba, rom aRniSnuli 
ganacxadi exeba imave saCivars da dauSveblad unda iqnas cnobili 

(Previti v. Italy (dec.), §§ 293-94). 

 
 3. identuri faqtebi 

114. is faqti, rom saCivari sxva saCivris identuria ar aris 
gamomricxveli garemoeba ganacxadis daSvebulad cnobisaTvis, Tu 
warmodgenili iqneba axali informacia. 

115. rodesac ganmcxadebeli warmoadgens axal informacias, 
ganacxadi ar iqneba arsebiTad wina ganacxadis identuri. ixileT 
Chappex v. Switzerland (dec.) da Patera v. the Czech Republic (dec.) (sxva 
saerTaSoriso organos winaSe wardgenili saCivrebi dauSveblad 
iqneba cnobili, Tumca, axali informacia mogvianebiT momxdar 
faqtebTan dakavSirebiT gadalaxavs dasaSvebobis stadias).   

116.  sxva SemTxvevaSi, ganacxadi dauSveblad iqneba cnobili  

(Hokkanen v. Finland (dec.); Adesina v. France (dec.); Bernardet v. France (dec.); Gennari 

v. Italy (dec.); da Manuel v. Portugal (dec.)). 
 

e. ganacxadi, romelic ukve wardgenilia sxva 
saerTaSoriso organoSi 

 

 

 

 

 

 

 

 
117. winamdebare debulebis mizania Tavidan aicilos erTsadaimave 

sakiTxTan dakavSirebuli saerTaSoriso saqmiswarmoebis simravle. 
118. winamdebare muxliT gaTvaliswinebuli dasaSvebobis pirobebi 

kumulaciuria: 

- ganacxadi ar unda iyos arsebiTad igive, rac sxva ganacxadia, 
e.i. faqtebi, mxareebi da saCivrebi ar unda iyos identuri 
(ixileT punqti I.d.), da 
- ganacxadi ar unda iyos warsulSi wardgenili saerTaSoriso 
gamoZiebis an mogvarebis sxva organoSi. 
119. Tu saqmis ganxilvisas sasamarTlo daadgens, rom saqmis 

arsebiT nawilze gamotanili gadawyvetilebis arsebobis safuZvelze, 
35-e muxlis me-2 paragrafiT gaTvaliswinebuli pirobebi 
dakmayofilebulia, is ganacxadi, romelic warsulSi sxva 
saerTaSoriso organos mier ukve iyo ganxiluli, dauSveblad unda 
iqnas cnobili.  

35-e muxlis me-2 paragrafis b) punqti – dasaSvebobis kriteriumebi 
 
`2. sasamarTlo ar ganixilavs 34-e muxlis safuZvelze warmodgenil ganacxads, 
romelic... 
b) arsebiTad igivea da sasamarTlos mier ukve ganxilulia, an gadaeca 
saerTaSoriso gamoZiebis an mogvarebis sxva instancias da ar Seicavs Sesatyvis 
axal informacias.~ 
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120. 35-e muxlis me-2 paragrafis (b) punqtis moqmedebis farglebSi 
moqcevis mizniT, saqmeSi warmodgenili unda iyos maxasiaTeblebi, 
romlebic SesaZleblobas iZleva aRniSnuli ganacxadi ganxiluli 
iqnas, rogorc individualuri ganacxadi 34-e muxlis miznebisaTvis. 

 
1. saerTaSoriso organos cneba 

a) organos unda hqondes sajaro buneba 

121. parlamentTaSorisi kavSiris adamianis uflebaTa komiteti, 
romelic warmoadgens kerZo gaerTianebas, aris arasamTavrobo 
organizacia, imis gaTvaliswinebiT, rom konvenciis 27-e muxli 
(amJamad 35-e muxlis me-2 paragrafi) Seexeba saxelmwifoTaSoris 
uwyebebsa da procedurebs (Lukanov v. Bulgaria (dec.)). 

 
b) organo unda iyos saerTaSoriso 

122.  bosnia-hercegovinis  adamianis  uflebaTa palata ar 
warmoadgens saerTaSoriso organos, miuxedavad imisa, rom igi 
Camoyalibebulia saerTaSoriso xelSekrulebis safuZvelze da misi 
randenime wevri aris saerTaSoriso wevri (Jeličić v. Bosnia and Herzegovina 

(dec.)). 

g) organo unda iyos damoukidebeli 

123. magaliTad SeiZleba dasaxeldes gaeros samuSao jgufi 
TviTneburi dakavebis sakiTxebze, vinaidan is Sedgeba cnobili 
damoukidebeli eqspertebisagan, romlebic specializirebulni arian 
adamianis uflebebis sferoSi (Peraldi v. France (dec.)). 

124. Tumca, gaeros adamianis uflebaTa komitetis “1503 
procedura” warmoadgens mTavrobaTSoris uwyebas, romelic Sedgeba 
saxelmwifoebis warmomadgenlebisgan. aRniSnuli ar iTvleba 
“saerTaSoriso gamoZiebis sxva organod” (Mikolenko v. Estonia (dec.)). 

 
d) procedura unda iyos sasamarTlo 

125. ganacxadi wardgenili unda iyos sasamarTlo an kvazi-
sasamarTlo organoSi (Zagaria v. Italy (dec.)). 

126. wamebisa da araadamianuri an damacirebeli mopyrobis 
prevenciis evropuli komiteti (CPT), romelsac akisria prevenciuli 
roli, ar warmoadgens amgvar uwyebas. zemoaRniSnuli uwyebis mier 
mopovebuli informacia konfidencialuria. fizikur pirebs ar aqvT 
ufleba monawileoba miiRon proceduraSi an Seityon komitetis mier 
miRebuli gadawyvetilebebis Taobaze manam, sanam aRniSnuli 
gadawyvetileba ar iqneba sajarod xelmisawvdomi (Zagaria v. Italy (dec.); 

Annunziata v. Italy (dec.); Genovese v. Italy (dec.); და Stolder v. Italy, §§ 16-19). 

 
2. saproceso garantiebi 

 

  a) SejibrebiTi saqmiswarmoeba 
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127. pirebi, romlebic waradgenen Setyobinebas gaerTianebuli 
erebis organizaciis adamianis uflebaTa umaRlesi komisris winaSe 

1503-ე proceduris Sesabamisad, ar arian uflebamosili monawileoba 
miiRon proceduraSi, radgan igi konfidencialuria. maT ar ecnobebaT 
im RonisZiebebis Sesaxeb, romlebic SesaZloa gatarebuli iqnas 

gaerTianebuli erebis organizaciis mier, garda im SemTxvevisa, Tu 

aRniSnuli ganxorcieldeba sajarod. Sesabamisad, amgvari procedura 
ar SeiZleba miCneul iqnas sxva organod 34-e muxliT 
gaTvaliswinebuli individualuri ganacxadis konteqstSi (Celniku v. 

Greece, §§39-41). 
 

b) sasamarTlo organosaTvis dakisrebuli moTxovnebi 

128. Sesabamisi organos mier miRebuli gadawyvetileba unda iyos 
dasabuTebuli, unda moxes misi mxareebisTvis miwodeba da gamoqveyneba 
(Peraldi v. France (dec.)). 

 

3. organos roli 

 

129. prevenciuli rolis mqone uwyeba ver ganixileba saerTaSoriso 

organod ( Zagaria v. Italy (dec.); De Pace v. Italy;  an Gallo v. Italy (dec.) (CPT-ს 

Sesaxeb). ufro metic, aRniSnuli uwyebis mier Segrovebuli 
informacia konfidencialuria; calkeul pirebs ar aqvT ufleba 
monawileoba miiRon saqmiswarmoebaSi, an Seityon am uwyebis mier 
miRebuli gadawyvetilebebis Taobaze manam, sanam aRniSnuli 
gadawyvetileba ar iqneba sajarod xelmisawvdomi.  

130.  igive  vrceldeba  saqmis  saerTo  viTarebis  Semswavlel 
organoze  (Mikolenko v. Estonia (dec.)), an  specialurad  daniSnul  
momxsenebelze, romelmac  unda  moamzados  moxseneba  dakavebulTa  
uflebebis Taobaze (Yağmurdereli v. Turkey (dec.)). 

fizikuri pirebis mier evrokomisiaSi saCivris Setana im 
kanonmdeblobasTan an praqtikasTan dakavSirebiT, romelic Seeracxeba 
wevr saxelmwidos ar warmoadgens saerTaSoriso gamoZiebis Tu 
mogvarebis proceduras. igi aniWebs komisias ganaxorcielos 
“darRvevasTan dakavSirebuli saqmiswarmoeba”  an “davis winare 
saqmiswarmoeba”, romlis erTaderTi mizania uzrunvelyos 
evrokavSiris samarTlis dacva wevri qveynebis mier, an evrokavSiris 
samarTlis darRvevis sapasuxod ganaxorcielos qmedeba, romlis 
mizansac ar warmoadgens individualuri sakiTxis mogvareba. aseTi 
xasiaTis saCivari SeuZlebelia ganxilul iqnas konvenciis 34-e 
muxliT gaTvaliswinebuli individualuri ganacxadis msgavsad, 
rogorc procesualuri, ise ganacxadis potenciuri Sedegebis 
TvalsazrisiT. Sesabamisad, komisiis procedura ver iqneba miCneuli 
“saerTaSoriso gamoZiebad an mogvarebad” (Karoussiotis v. Portugal, §§ 62-77). 

 
a) procedura unda iZleodes pasuxismgeblobis gansazRvris 

SesaZleblobas  

131. amgvari SemTxveva saxeze ar gvaqvs: 
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- kviprosSi dakargul pirTa komitetis SemTxvevaSi, vinaidan 
TurqeTi ar warmoadgens komitetSi arsebuli procedurebis 
monawile mxares da komiteti ver axorcielebs pasuxismgeblobis 
Seracxvas dakargul pirTa gardacvalebisaTvis (Varnava and Others 

v. Turkey (dec.)); 
- iZulebiTi an aranebayoflobiTi gauCinarebis sakiTxebze 
gaerTianebuli erebis organizaciis adamianis uflebaTa samuSao 
jgufis SemTxvevaSi, vinaidan igi ver moaxdens pasuxismgeblobis 
dakisrebas dakargul pirTa gardacvalebis faqtebze an 
gaakeTebs daskvnebs maTi saqmeebis Sesaxeb (Malsagova and Others v. 

Russia (dec.)). 
 

132. TviTneburi dakavebis samuSao jgufi, romlis rekomendaciis 
Tanaxmadac saxelmwifo pasuximgebloba SesaZloa gamoyenebuli iqnas 
TviTneburi dakavebis saqmeebTan mimarTebaSi, SesaZloa ganxiluli 
iqnas, rogorc saerTaSoriso gamoZiebis organo (Peraldi v. France (dec.)). 

 

b) mizani unda iyos darRvevis aRkveTa 

133. TviTneburi dakavebis samuSao jgufis mier mTvarobebisaTvis 
gagzavnili rekomendaciebis mizania gasaCivrebuli viTarebis aRkveTa 
(Peraldi v. France (dec.); Illiu and Others v. Belgium (dec.)). 

134. darRvevis msxverpls unda SeeZlos darRveuli uflebis 
aRdgena. aRniSnuli ar Sedis gaerTianebuli erebis organizaciis 
adamianis uflebebis komisiis (Mikolenko v. Estonia (dec.)) an iZulebiT 
gauCinarebis jgufis (Malsagova and Others v. Russia (dec.)) kompetenciaSi. 

 
g) proceduris efeqturoba 

135. gadawyvetileba unda gamoqveyndes: wamebis sawinaaRmdego 

komitetSi (CPT), calkeul pirებს ar aqvT ufleba Seityon miRebuli 
rekomendaciebis Taobaze manam, sanam aRniSnuli gadawyvetileba ar 
iqneba sajarod xelmisawvdomi (Zagaria v. Italy (dec.); De Pace v. Italy). 

136. TviTnebur dakavebaze gaerTianebuli erebis organizaciis 
samuSao jgufis proceduris Tanaxmad, daskvna, rekomendaciebTan 
erTad, romelic egzavneba mTavrobebs, SesaZlebelia Tan daerTos 
wliur angariSs adamianis uflebaTa komisiaSi, romelic Semdgom 
waradgens rekomendacias gaeros generalur asambleaSi. misi 
potenciur Sedegebis gaTvaliswinebiT, aRniSnuli procedura 
SesaZlebelia miCneul iqnas rogorc individualuri ganacxadi (Peraldi 

v. France (dec.)). 
137. “sxva saerTaSoriso organoebad” ganixilebian: 

- gaerTianebuli erebis organizaciis adamianis uflebaTa dacvis 
komiteti (Calcerrada Fornieles and Cabeza Mato v. Spain (dec.); Pauger v. 

Austria (dec.); C.W. v. Finland (dec.)); 
- Sekrebis Tavisuflebis komiteti Sromis saerTaSoriso 
organizaciis farglebSi (Cereceda Martín and Others v. Spain (dec.)); 

- gaeros samuSao jgufi TviTneburi dakavebis Sesaxeb (Peraldi v. 

France (dec.)). 
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d. ganacxadis wardgenis uflebis borotad gamoyeneba 

 

 

 
 
 
 
 
 
 

1. zogadi gansazRvreba  

138. “borotad gamoyenebis” cneba 35-e muxlis me-3 paragrafis 
miznebisaTvis gagebul unda iqnas samarTlis zogad TeoriaSi 
damkvidrebuli Cveulebrivi mniSvnelobiT. kerZod, aRniSnuli 
warmoadgens uflebis sazianod gamoyenebas, ara im miznebisTvis, 
risTvisac igi aris gankuTvnili.  Sesabamisad, ganmcxadeblis 
nebismieri qceva, romelic konvenciiT gansazRvruli individualuri 
ganacxadis wardgenis uflebis mizans aSkarad ewinaaRmdegeba da xels 
uSlis sasamarTlos jerovan funqcionirebas an sasamarTlo 
procesebis jerovnad warmarTvas, warmoadgens ganacxadis wardgenis 
uflebis borotad gamoyenebis faqts (Miroļubovs and Others v. Latvia, §§62 
da 65). 

139. teqnikuri TvalsazrisiT, 35-e muxlis me-3 paragrafidan 
gamomdinare naTelia, rom ganacxadis uflebis borotad gamoyenebiT 
wardgenili ganacxadi dauSveblad unda iqnas cnobili da ara 
amoiricxos saqmeTa nusxidan. udavoa, rom sasamarTlom aqcenti 
gaakeTa imazec, rom ganacxadis uaryofa ganacxadis wardgenis 
uflebis borotad gamoyenebis gamo gamonaklis zomas warmoadgens 
( Miroļubovs and Others v. Latvia, §62). is saqmeebi, romlebSic sasamarTlos 
mier dadgenil iqna ganacxadis wardgenis uflebis borotad 
gamoyeneba, SeiZleba xuT tipur kategoriad daiyos: SecdomaSi 
Semyvani informaciis miwodeba, Seuracxmyofeli sityvebis gamoyeneba, 
megobruli gziT mogvarebis procesis konfidencialurobis Senaxvis 
valdebulebis darRveva; ganacxadi, romelic aSkarad moklebulia 
realur mizans da yvela sxva SemTxveva, romelTa amomwuravad 
CamoTvla SeuZlebelia. 

 

2. sasamarTlos SecdomaSi Seyvana 

140. ganacxadi warmoadgens ganacxadis wardgenis uflebis 
borotad gamoyenebas, Tuki igi gacnobierebulad eyrdnoba araswor 
faqtebs, raTa SecdomaSi Seiyvanos sasamarTlo (Varbanov v. Bulgaria, § 

36). pirvel rigSi, amgvari darRvevis yvelaze mZime da aSkara magaliTs 
warmoadgens ganacxadis Setana yalbi piradi monacemebis safuZvelze 
(Drijfhout v. the Netherlands (dec.), §§27-29), da sasamarTlosaTvis gayalbebuli 

35-e muxlis me-3 paragrafis a) punqti– dasaSvebobis kriteriumebi 
 
“3. sasamarTlo dauSveblad cnobs 34-e muxlis Sesabamisad wardgenil 
individualur ganacxads, Tu is miiCnevs, rom: 
(a) ganacxadi SeuTavsebadia konvenciisa da misi oqmebis debulebebTan, 
aSkarad usafuZvloa an warmoadgens ganacxadis wardgenis uflebis borotad 
gamoyenebas...” 

 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696719&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=882481&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

43 

 

dokumentaciis gagzavna (Jian v. Romania (dec.); Bagheri and Maliki v. the 

Netherlands (dec.); da Poznanski and Others v. Germany (dec.)). ganacxadis 
wardgenis uflebis borotad gamoyenebas, SesaZloa, umoqmedobis 
SemTxvevaSic hqondes adgili, rodesac ganmcxadebeli dasawyisSive ar 
atyobinebs sasamarTlos saqmis ganxilvisaTvis arsebiTi mniSvnelobis 
mqone faqtoris Taobaze (Al-Nashif v. Bulgaria, §89 da Kerechashvili v. Georgia 

(dec)). amgvarad, Tu sasamarTlo procesis mimdinareobisas adgili 
hqonda axal mniSvnelovan movlenas da Tuki, reglamentiT masze 
mkacrad dakisrebuli valdebulebis miuxedavad, ganmcxadebeli ar 
awvdis sasamarTlos aRniSnul informacias, da Sesabamisad, xels 
uSlis faqtebis srulyofili codnis safuZvelze gadawyvetilebis 
miRebaSi, misi ganacxadi SesaZlebelia dauSveblad iqnas cnobili 
ganacxadis wardgenis uflebis borotad gamoyenebis gamo (Hadrabová 

and Others v. the Czech Republic (dec.), da Predescu v. Romania, §§ 25-27). 
141. sasamarTlos SecdomaSi Seyvanis ganzraxva yovelTvis 

sakmarisad cxadi unda iyos (Melnik v. Ukraine, §§58-60; Nold v. Germany, §87; 
da Miszczyński v. Poland (dec.)). 

 

3. Seuracxmyofeli ena 
 

142. ganacxadis wardgenis ufleba borotad iqneba gamoyenebuli, 
Tu ganacxadis Semtani piri, Tavis korespondenciaSi sasamarTlosTan, 
gamoiyenebs Zalian gamaRizianebel, Seuracxmyofel, muqaris an 
provokaciis Semcvel enas, rogorc mopasuxe mTavrobis, misi 
warmomadgenlis, mopasuxe saxelmwifos uflebamosili pirebis, Tavad 
sasamarTlos, misi mosamarTleebis Tu samdivnos, aseve maTi wevrebis 
winaaRmdeg (Řehák v. the Czech Republic (dec.); Duringer and Grunge v. France (dec.); 

da Stamoulakatos v. the United Kingdom (dec.)). 

143. Seuracxyofad dakvalificirebisaTvis sakmarisi ar aris 
ganacxadis Semtani piris mier gamoyenebuli terminologia iyos 
polemikuri an sarkastuli; igi unda aRematebodes “normalur, 
samoqalaqo da samarTliani kritikis sazRvrebs” (Di Salvo v. Italy (dec.); 
amis sapirispirod, ixileT Aleksanyan v. Russia, §§ 116-18). im  SemTxvevaSi,  
Tu samarTalwarmoebis procesSi ganacxadis Semtani piri Sewyvets 
Seuracxmyofeli SeniSvnebis gamoyenebas, sasamarTlos mier misi 
formalurad gafrTxilebis Semdeg, amgvar terminologiaze uaris 
Tqmis, an, ufro metic, bodiSis moxdis safuZvelze, ganacxadi  aRar  
CaiTvleba  ganacxadis  wardgenis  uflebis  borotad gamoyenebad 

(Chernitsyn v. Russia, §§25-28). 
 
4. megobruli morigebis proceduris konfidencialurobis 

principis darRveva 

144. ganacxadis Semtani piris mier konvenciis 38-e muxlis me-2 
paragrafiTa da sasamarTlos reglamentis 62-e wesis me-2 paragrafiT 
mxareebze dakisrebuli megobruli morigebis konfidencialurobis 
valdebulebis ganzrax darRveva miCneuli iqneba ganacxadis wardgenis 
uflebis borotad gamoyenebad da gamoiwvevs ganacxadis dauSveblad 
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cnobas (Miroļubovs and Others v. Latvia, § 66; Hadrabová and Others v. the Czech 

Republic (dec.); da Popov v. Moldova, § 48). 

145. imis dasadgenad,  daarRvia Tu ara ganacxadis Semtanma 
pirma konfidencialurobis valdebuleba, pirvel rigSi, unda 
ganisazRvros aseTi valdebulebis zRvari. aRniSnulis 
interpretacia yovelTvis unda moxdes konfidencialurobis 
zogadi miznis farglebSi, rac warmoadgens megobruli morigebis 
xelSewyobas SesaZlo zewolisagan mxareebisa da sasamarTlos dacvis 
gziT. Sesabamisad, is faqtori, rom megobrul morigebasTan 
dakavSirebuli dokumentebis Sinaarsis Setyobineba mesame mxarisaTvis, 
Teoriulad, konvenciis 35-e muxlis me-3 paragrafis farglebSi, 
ganacxadis wardgenis uflebis  borotad gamoyenebas SeiZleba 
warmoadgendes,  ar  gulisxmobs  imas,  rom    mesame mxarisTvis  
aseTi  dokumentis  Cvenebaze  an  masTan  aseT  dokumentebze 
saubarze  absoluturi  da  upirobo  akrZalva vceldeba.  aseTi 
farTo da mkacri interpretacia riskis qveS daayenebs ganacxadis 
Semtani piris kanonieri interesebis dacvas – magaliTad, rodesac 
pirovneba eZebs erTjerad informirebul rCevas im SemTxvevasTan 
dakavSirebiT, romelzec is aris uflebamosili warsdges 
sasamarTlos winaSe. ufro metic, sasamarTlosTvis iqneba rTuli, 
SeuZlebeli Tu ara, Tvalyuri adevnos aseT akrZalvasTan 
Sesabamisobas. konvenciis  38-e  muxlis  me-2  paragrafiTa  da 
sasamarTlos  reglamentis  62-e muxlis me-2 paragrafiT mxareebs 
ekrZalebaT gansaxilveli  informaciis gamoqveyneba,  magaliTad  
mediis  saSualebiT,  korespondenciaSi,  romelic  xelmisawvdomia  
xalxis  farTo  nawilisTvis  an  sxva  gzebiT (Miroļubovs and Others v. 

Latvia, §68). amgvari moqmedeba, Tu sakiTxi gansakuTrebulad 
seriozulia, aris ganacxadis wardgenis uflebis borotad gamoyeneba. 

146. imisaTvis, rom ganacxadis wardgena miCneul iqnas aRniSnuli 
uflebis borotad gamoyenebad, konfidencialuri informaciis 
gavrceleba winaswar unda iyos ganzraxuli. gavrcelebasTan 
dakavSirebiT ganacxadis Semtani piris pirdapiri pasuxismgebloba 
yovelTvis dafuZnebuli unda iyos sakmaris mtkicebulebebze; 
mxolod eWvi ar aris sakmarisi ( Miroļubovs and Others v. Latvia, §66). 
aRniSnuli principiT ganacxadis wardgenis konkretuli 
magaliTisTvis, ixileT, saqme, romelSic ganacxadi dauSveblad iqna 
cnobili:  Hadrabová and Others v. the Czech Republic (dec.). am saqmeSi 
ganacxadis Semtanma pirebma ganzrax moaxdines citireba megobruli 
morigebis winadadebebisa, romelic formulirebuli iyo sasamarTlos 
samdivnos mier maTi qveynis iusticiis saminstrosTan mimoweraSi, ris 
gamoc ganacxadi dauSveblad iqna cnobili ganacxadis wardgenis 
uflebis borotad gamoyenebis safuZvelze. magaliTisTvis, sadac 
ganacxadi daSvebulad iqna cnobili, ixileT Miroļubovs and Others v. 

Latvia, romelSic danamdvilebiT ar iyo dadgenili, rom samive 
ganmcxadebeli pasuximgebeli iyo konfidencialuri informaciis 
gavrcelebaze, Sedegad ki sasamarTlom uaryo xelisuflebis 
winaswari pretenzia. 
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5. aSkarad Seuracxmyofeli an realur mizans moklebuli 
ganacxadi 

147. ganmcxadebeli borotad iyenebs ganacxadis wardgenis 
uflebas, Tu sasamarTloSi ganmeorebiT waradgens Seuracxmyofel da 
aSkarad  dausabuTebel  ganacxads,  rac  aris  im  ganacxadis 
analogi, romelic man Seitana warsulSi da romelic ukve 
dauSveblad iqna cnobili ( M. v. the United Kingdom (dec.), da Philis v. Greece 

(dec.)). 
148. sasamarTlom SeiZleba daadginos ganacxadis wardgenis 

uflebis borotad gamoyeneba, Tu ganacxadi naTlad moklebulia 
realur mizans da/an dakavSirebulia fuladi saxsrebis sakmaod 
mcire raodenobasTan. saqmeze Bock v. Germany (dec.) ganmcxadebelma 
gaasaCivra samoqalaqo samarTalwarmoebis xangrZlivoba, romelic 
man daiwyo eqimis mier dieturi danamatis gamoweris Rirebulebis,  
kerZod   7.99   evros   anazRaurebis   mizniT. sasamarTlom aRniSna, 
rom igi gadatvirTuli iyo didi odenobiT mimdinare ganacxadebiT, 
romlebic dakavSirebuli iyo adamianis uflebebis seriozul 
sakiTxebTan da rom arsebobda araTanazomiereba faqtebis 
umniSvnelobasa da konvenciis mier dawesebuli dacvis sistemebis 
gamoyenebas Soris, ganacxadi dakavSirebuli iyo umniSvnelo 
TanxasTan (maSinac ki, rodesac moxda ganmcxadeblis xelfasTan 
Sedareba) da faqtTan, rom procesi exeboda ara farmacevtul 
produqts, aramed dietur  danamats. sasamarTlom agreTve aRniSna,  
rom  aseTi  procesebi  xels uwyobdnen Sidasaxelmwifoebriv doneze 
sasamarTloebis gadatvirTulobas, rac warmoadgens 
samarTalwarmoebis metismetad gaWianurebis erT-erT mizezs. swored 
amitom, ganacxadi dauSveblad iqna cnobili misi wardgenis uflebis 
borotad gamoyenebis safuZvliT. 2010 wlis 1 ivniss, me-14 damatebiTi 
oqmis ZalaSi Sesvlis momentidan sasamarTlo ufro advilad wyvets 
msgavsi tipis ganacxadebis sakiTxs konvenciis 35-e muxlis me-3 

paragrafis b) punqtis Sesabamisad (umniSvnelo ziani). 

 
6. sxva SemTxvevebi 

149. zogjer sasamarTlos ganCinebebi da gadawyvetilebebi, da 
mimdinare saqmeebi, wevr saxelmwifoebSi erovnul doneze politikuri 
gamosvlebis miznebisaTvis gamoiyeneba. ganacxadi, romelic miznad 
isaxavs popularizacias an propagandas, mxolod am mizezis gamo ver 
CaiTvleba ganacxadis wardgenis uflebis borotad gamoyenebad 
(McFeeley and Others v. the United Kingdom (dec.), aseve Khadzhialiyev and Others v. 

Russia, §§66-67). Tumca, SesaZlebelia uflebis borotad gamoyenebad 
iqnas miCneuli iseTi SemTxveva, rodesac ganmcxadebeli, romelic 
motivirebulia politikuri interesebiT, miscems intervius presas an 
televizias, romelSic gamoxatavs sasamarTloSi mimdinare 
samarTalwarmoebis mimarT upasuxismgeblo da araseriozuli 
damokidebulebas (Georgian Labour Party v. Georgia). 

 
7. mopasuxe mTavrobis mier gamosayenebeli midgoma 
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150. Tu mopasuxe mTavroba miiCnevs, rom ganmcxadebeli borotad 
iyenebs ganacxadis wardgenis uflebas, maSin man dauyovnebliv unda 
acnobos es garemoeba sasamarTlos da misi yuradReba miapyros 
Sesabamis informaciaze, raTa sasamarTlom SeZlos saTanado 
daskvnebis gamotana. sasamarTlos, da ara mopasuxe mTavrobis, 
prerogativaa monitoringi gauwios ganmcxadeblis mier konvenciiTa 
da sasamarTlos reglamentiT dakisrebuli procesualuri 
valdebulebebis Sesrulebas. Tumca, xelisuflebis an misi organoebis 
mxridan ganmcxadeblis mimarT sisxlissamarTlebrivi an 
disciplinuri devnis aRZvris muqaram imis gamo, rom maT savaraudod 
daarRvies sasamarTlos mier dakisrebuli procesualuri 
valdebulebebi, SeiZleba gamoiwvios problemebi konvenciis 34-e 
muxlis WrilSi, romelic krZalavs  nebismier  Carevas  
individualuri ganacxadis  uflebis  efeqtur ganxorcielebaSi 
(Miroļubovs and Others v. Latvia, §70). 

 

II.  ganacxadis dauSveblad cnobis safuZvlebi, 

romlebic ukavSirdeba sasamarTlos iurisdiqcias  

a) ratione personae principTan Seusabamoba 

 
 
 

 
 
 
 
 
 

 
 
1. principebi 

151. ratione personae principTan Sesabamisoba moiTxovs, rom konvenciis 
savaraudo darRveva Cadenili iyos wevri saxelmwifos mier an raime 
saxiT Seeracxebodes mas. 

152. im SemTxvevaSic ki, Tu mopasuxe mTavrobam ar gamoTqva 
pretenzia sasamarTlos ratione  personae   iurisdiqciaze, sasamarTlom 
aRniSnuli sakiTxi Tavisi iniciativiT unda ganixilos (Sejdić and Finci 

v. Bosnia and Herzegovina [GC], §27).  
153. adamianis uflebaTa saerTaSori xelSekrulebebiT daculi 

ZiriTadi uflebebi uzrunvelyofili unda iyos im pirebisaTvis, 
romlebic cxovroben wevri saxelmwifos teritoriaze, miuxedavad 
imisa, aRniSnuli saxelmwifo SemdgomSi daiSleba Tu gaxdeba sxva 
saxelmwifos samarTalmemkvidre (Bijelić v. Montenegro and Serbia, §69). 

35-e muxlis me-3 paragrafis a) punqti  – dasaSvebobis kriteriumebi 
  
„3. sasamarTlo dauSveblad cnobs 34-e muxlis Sesabamisad wardgenil 
individualur ganacxads, Tu is miiCnevs, rom: 
a) ganacxadi SeuTavsebelia konvenciisa da misi oqmebis debulebebTan… “ 

 
32-e muxli – sasamarTlos iurisdiqcia  
“1. sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis ganmartebasa 
da gamoyenebasTan dakavSirebul yvela sakiTxze, romelic mas gadaecema 33-e, 34-e, 46-
e da 47-e muxlebis Sesabamisad.  
2. iurisdiqciasTan dakavSirebul yovelgvar sadavo sakiTxs Tavad sasamarTlo 
wyvets.” 
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154. saxelmwifos sakuTrebaSi arsebuli kompania qveynisgan unda 
sargeblobdes sakmarisi institucionaluri da operaciuli 
damoukideblobiT, raTa es ukanaskneli gaTavisuflebuli iyos 
konvenciiT gaTvaliswinebuli pasuxismgeblobisagan  kompaniis 
qmedebebisa da umoqmedobisaTvis (Mykhaylenky and Others v. Ukraine, §§ 43-45, 

da Cooperativa Agricola Slobozia-Hanesei v. Moldova, §19). 
155. ganacxadebi cnobil iqneba konvenciasTan ratione personae 

SeuTavseblad Semdegi safuZvlebiT: 

_ Tu ganmcxadebels ar aqvs ganacxadis wardgenis ufleba 
konvenciis 34-e muxlis Tanaxmad (Municipal Section of Antilly v. France (dec.); 

Döşemealtı Belediyesi v. Turkey (dec.); da Moretti and Benedetti v. Italy); 

- Tu ganmcxadebels ar SeuZlia imis damtkiceba, rom is aris 
savaraudo darRvevis msxverpli; 

- Tu  ganacxadi  Setanilia fizikuri piris  winaaRmdeg  ( X v. the 

United Kingdom (dec.); da Durini v. Italy (dec.)); 

- Tu ganacxadi Setanilia saxelmwifos winaaRmdeg, romelsac 
konvenciis ratifikacia ar ganuxorcielebia (E.S. v. Federal Republic of 

Germany (dec.)), an uSualod im saerTaSoriso organizaciis winaaRmdeg, 
romelic ar SeerTebia konvencias (Stephens v. Cyprus, Turkey and the United 

Nations (dec.), bolo paragrafi);  

- Tu saCivari moicavs konvenciis damatebiT oqms, romelic 
mopasuxe saxelmwifos mier ar aris ratificirebuli (Horsham v. the 

United Kingdom (dec.); da  De Saedeleer v. Belgium, § 68). 
 

2. iurisdiqcia 

 

156. ratione loci iurisdiqciis ararsebobis dadgenis SemTxvevaSi, 
sasamarTlo ar Tavisufldeba movaleobisagan Seamowmos, eqceva Tu 
ara ganmcxadebeli erTi an meti wevri saxelmwifos iurisdiqciis 
qveS konvenciis 1-li muxlis miznebisaTvis (Drozd and Janousek v. France 

and Spain, § 90). Sesabamisad, pretenziebi, rom ganmcxadeblebi ar arian 
mopasuxe saxelmwifos iurisdiqciis qveS, rogorc wesi, warmoiqmneba 
moTxovnebis saxiT, rom ganacxadi aris konvenciasTan Seusabamo ratione 

personae (mopasuxe mTavrobebis samTavrobo mimoxilvebi ixileT  
Banković and Others v. Belgium and 16 Other Contracting States (dec.) [GC], §35; Ilaşcu 

and Others v. Moldova and Russia [GC], § 300; da Weber and Saravia v. Germany (dec.)). 

157. ratione personae  Sesabamisoba konvenciasTan damatebiT moiTxovs 
savaraudo darRvevis Seracxvas wevri saxelmwifosaTvis (Gentilhomme, 

Schaff-Benhadji and Zerouki v. France, § 20). Tumca, uaxles saqmeebSi 
ganxilul iqna Seracxadobis/pasuxismgeblobis sakiTxebi ratione 

personae  Sesabamisobaze aSkara miTiTebis gareSe (Assanidze v. Georgia 

[GC], §§ 144 et seq.; Hussein v. Albania and 20 Other Contracting States (dec.); Isaak and 

Others v. Turkey (dec.); da Stephens v. Malta (no. 1), § 45). 

 
3. pasuxismgebloba da Seracxadoba 
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158. saxelmwifoebi, pasuxs ageben maTi Tanamdebobis pirebis mier 
qveynis SigniT Tu mis farglebs gareT ganxorcielebul im qmedebebze, 
romelTa Sedegic dgeba terotiriis farglebs gareT (Drozd and 

Janousek v. France and Spain, § 91; Soering v. the United Kingdom, §§ 86 da 91; da 

Loizidou v. Turkey (winaswari pretenziebi), § 62). Tumca, aRniSnuli xdeba 
mxolod gamonaklis SemTxvevebSi (Ilaşcu and Others v. Moldova and Russia 

[GC], § 314, da Banković and Others v. Belgium and 16 Other Contracting States (dec.) 

[GC], § 71), kerZod, Tu wevri saxelmwifo flobs efeqtur kontrols 
regionze an aqvs, sul mcire, gadamwyveti zegavlena masze  (Ilaşcu and 

Others v. Moldova and Russia [GC], §§314-16 da 392; Medvedyev and Others v. France 

[GC], §§63-64; “zogadi kontrolis” cnebisaTvis ixileT  Ilaşcu and Others v. 

Moldova and Russia [GC], §§ 315-16; ixileT agreTve Banković and Others v. Belgium 

and 16 Other Contracting States [GC] (dec.), §§67 da a.S., da §§79-82; Cyprus v. Turkey 

[GC], §§ 75-81; Loizidou v. Turkey (winaswari pretenziebi) §52; da Markovic and 

Others v. Italy [GC], §54). 
159. saxelmwifo pasuxismgebeli iqneba im pirebis konvenciiT 

gaTvaliswinebuli uflebebis darRvevaze, romlebic imyofebian sxva 
qveynis teritoriaze, magram arian pirveli saxelmwifos 
uflebamosilebisa da kontrolis qveS, misi warmomadgenlebis mier 
meore qveyanaSi ganxorcielebuli kanonieri Tu ukanono qmedebebis 
Sedegad (Issa and Others v. Turkey, § 71; Sánchez Ramirez v. France (dec.); Öcalan 

v. Turkey [GC], § 91; da Medvedyev and Others v. France [GC], §§66-67). 
im qmedebebTan dakavSirebiT, romelsac adgili hqonda gaeros 

buferul zonaSi, ixileT  Isaak and Others v. Turkey (dec.). 

160. ganacxadebi teritoriebidan, romlebic marTalia 
samarTlebrivad wevri saxelmwifos iurisdiqcias eqvemdebarebian, 
magram ar arian aRniSnuli qveynis efeqturi 
xelisuflebis/kontrolis qveS, SeiZleba CaiTvalos konvenciis 
debulebebTan SeuTavseblad (An and Others v. Cyprus (dec.)), Tumca, 
mxedvelobaSi unda iqnas miRebuli saxelmwifos konvenciiT 
gaTvaliswinebuli pozitiuri valdebulebebi ( Ilaşcu and Others v. Moldova 

and Russia [ G C ] ,  §§312-13, §§ 333 da a.S.). agreTve, ixileT Stephens v. Cyprus, 

Turkey and the United Nations (dec.). 

161. principidan, romlis Tanaxmadac erT-erTi xelSemkvreli mxaris 
teritoriaze piris fizikuri yofna mas aqcevs aRniSnuli qveynis 
iurisdiqciis qveS, arsebobs gamonaklisebi. magaliTad, rodesac 
saxelmwifoSi ganTavsebulia im saerTaSoriso organizaciis saTao 
ofisi, romlis winaaRmdegac mimarTulia ganmcxadeblis saCivrebi. 
mxolod is faqti, rom sisxlis samarTlis saerTaSoriso tribunals 
adgilsamyofeli da Senoba niderlandebSi aqvs, ar aris sakmarisi 
safuZveli imisaTvis, rom am qveyanas Seeracxos saerTaSoriso 
tribunalis mxridan ganmcxadeblis mimarT msjavris dadebasTan 
dakavSirebuli savaraudo qmedeba Tu umoqmedoba (Galić v. the Netherlands 

(dec.), da Blagojević v. the Netherlands (dec.)). mopasuxe saxelmwifos,  rogorc  
saerTaSoriso  organizaciis  mudmivi adgilsamyofelis qveynis, 
winaaRmdeg mimarTuli ganacxadisaTvis,  ixileT  Lopez Cifuentes v. Spain 

(dec.), §§25-26. mopasuxe saxelmwifos teritoriaze saerTaSoriso 
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samoqalaqo mmarTvelobaze Tanxmobis gamoxatvisaTvis, ixileT Berić and 

Others v. Bosnia and Herzegovina (dec.), §30. 
162. sxva saxelmwifoSi ama Tu im qveynis winaaRmdeg aRZrul 

samarTalwarmoebaSi aRniSnuli qveynis ubralo monawileoba ar 
warmoadgens eqstrateritoriuli iurisdiqciis ganxorcielebas 
(McElhinney v. Ireland and the United Kingdom (dec.) [GC]; Treska v. Albania and Italy 

(dec.); da Manoilescu and Dobrescu v. Romania and Russia (dec.), §§ 99-111). 

163. miuxedavad imisa, rom wevri saxelmwifoebis pasuxismgebloba 
fizikuri pirebis qmedebebze tradiciulad ganixileba ratione personae  

Sesabamisobis WrilSi, igi SeiZleba, aseve, damokidebuli iyos 
konvenciaSi gaTvaliswinebuli individualuri uflebebis pirobebze 
da am uflebebTan dakavSirebuli pozitiuri valdebulebebis 
xarisxze (ixileT, magaliTad, Siliadin v. France, §§ 77-81, da Beganović v. 

Croatia, §§ 69-71). saxelmwifos konvenciiT gaTvaliswinebuli 
pasuxismgebloba SeiZleba dadges xelisuflebis warmomadgenelTa 
mier kerZo pirebis iseTi qmedebebisadmi mdumare Tanxmobis an 
mxardaWeris gamoxatvis Sedegad, romlebic arRvevs sxva pirebis 
konvenciiT gaTvaliswinebul uflebebs misi iurisdiqciis farglebSi  
(Ilaşcu and Others v. Moldova and Russia [GC], § 318). 

164. sasamarTlom, aseve  gansazRvra principebi, romlebic exeba 
eqstrateritoriul pasuxismgeblobas eqtradiciis proceduris 
konteqstSi ganxorcielebuli dakavebis da dapatimrebisaTvis (Stephens 

v. Malta (no. 1), § 52). 

 
4.Kkonvenciis wevri saxelmwifoebis pasuxismgeblobis sakiTxi,  

romelic ukavSirdeba maT moqmedebasa da umoqmedobas da 
gamomdinareobs saxelmwifos saerTaSoriso organizaciaSi wevrobidan 

165. dauSvebelia konvenciis interpretacia imgvarad, rom adamianis 
uflebaTa evropuli sasamarTlos ganxilvis sagani gaxdes 
xelmSemkvreli saxelmwifoebis qmedeba an umoqmedoba, romelic 
gaTvaliswinebulia gaeros uSiSroebis sabWos rezoluciebiT an 
ganxorcielebulia saerTaSoriso mSvidobisa da usafrTxoebis 
dacvisken mimarTuli RonsZiebebis dawyebamde an maTi mimdinareobisas. 
winaaRmdeg SemTxvevaSi, gaerTianebuli erebis  organizaciis ZiriTadi 
misiis ganxorcieleba dadgeba safrTxis qveS. (Behrami and Behrami v. rance 

and Saramati v. France, Germany and Norway (dec.) [GC], §§146-52). 

166. rac Seexeba saerTaSoriso sasamarTloebis gadawyvetilebebs, 
evropulma sasamarTlom daadgina, rom mas ar aqvs ratione personae  
iurisdiqcia ganixilos gaeros uSiSroebis sabWos rezoluciis 
safuZvelze Seqmnili yofili iugoslaviis sisxlis samarTlis 
saerTaSoriso tribunalSi (ICTY) mimdinare procesebTan 

dakavSirebuli ganacxadebi ( Galić v. the Netherlands (dec.) da Blagojević v. the 

Netherlands (dec.)) informacia bosnia-hercegovinas umaRlesi 
warmomadgenlis (romlis uflebamosileba gansazRvrulia 
gaerTianebuli erebis uSiSroebis sabWos rezoluciiiT) 
gadawyvetilebiT sajaro moxeleebis ganTavisuflebis Sesaxeb, ixileT 

saqmeSi  Berić and Others v. Bosnia and Herzegovina (dec.), §§ 26 da a.S. 
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http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=849584&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818144&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818144&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852400&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852401&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852401&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=825309&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

 

50 © evropis sabWo/adamianis uflebaTa evropuli sasamarTlo, 2011 weli 

167. dauSvebelia  konvenciiT daculi uflebis savaraudo 
darRvevis faqtis saxelmwifosTvis Seracxva im saerTaSoriso 
organizaciis organos mier miRebuli gadawvetilebis an gatarebuli 
zomis safuZvelze, romlis wevric aris aRniSnuli saxelmwifo, 
rodesac dadgenili ar aris, rom am saerTaSoriso organizaciis mier 
daculi ZiriTadi uflebebi ar aris evropuli konvenciiT 
garantirebuli uflebebis “eqvivalenturi”, an Tu aRniSnuli qveyna 

pirdpair an iribad ar iyo CarTuli sadavo qmedebis ganxorcielebaSi. 

(Gasparini v. Italy and Belgium (dec.)). 

168. Sesabamisad, sasamarTlom CaTvala, rom mas ar aqvs ratione  

personae iurisdiqcia ganixilos saCivrebi, romlebic mimarTulia 
saerTaSoriso organizaciis uflebamosili organos mier SromiTi 
davis konteqstSi miRebuli calkeuli gadawyvetilebebis 
winaaRmdeg, radgan aRniSnuli dava mTlianad eqceva wevri 
saxelmwifoebisgan  gancalkevebuli iuridiuli piris statusis mqone 
organizaciis Sida saqmianobis farglebSi, maSin rodesac mocemuli  
saxelmwifoebi arc erT etapze ar yofilan CarTulni davis procesSi 
da maT qmedebas an umoqmedobas ar gamouwvevia maTi pasuxismgeblobis 
sakiTxis dayeneba kovenciis safuZvelze (Boivin v. 34 Member States of the 

Council of Europe (dec.) - evrokontrolTan individualuri SromiTi 
davis Sesaxeb; Lopez Cifuentes v. Spain (dec.) – disciplinuri saqmiswarmoeba 
zeTis xilis saerTaSoriso sabWos farglebSi, $$ 28-29; Beygo v. 46 

Member States of the Council of Europe (dec.) – disciplinuri saqmiswarmoeba 
evropis sabWos farglebSi). evrokomisiis  moxelis  ganTavisuflebiT  
gamowveuli  konvenciis savaraudo darRvevebisa da evrokavSiris 
pirveli instanciis sasamarTlosa da evropis umaRlesi 
marTlmsajulebis sasamarTlos winaSe saapelacio proceduris 

Sesaxeb, ixileT Connolly v. 15 Member States of the European Union (dec). 
evropis sapatento samsaxuris winaSe saqmiswarmoebis Sesaxeb 

informaciisTvis, ixileT Rambus Inc. v. Germany (dec.). 
mniSvnelovania zemoaRniSnuli daskvnebis Sedareba sasamarTlos 

msjelobasTan, romelic exeba saerTaSoriso organizaciis (romelsac 
wevrma saxelmwifoebma gadasces sakuTari suverenuli 
uflebamosilebis nawili) Sida meqanizmis struqturul xarvezebTan 
dakavSirebul pretenziebs, rodesac mxareebi davoben rom 
organizaciis mier ZiriTadi uflebebis dacva ar iyo konvenciiT 

garantirebuli dacvis “eqvivalenturi”. (Gasparini v. Italy and Belgium (dec.)). 
169. sasamarTlo irCevs sxva midgomas im SemTxvevebis mimarT, sadac 

mopasuxe   saxelmwifo, pirdapir  Tu  iribad,  monawilobas iRebs 
davis procesSi, rac Sesabamisad iwvevs saxelmwifos 
pasuxismgeblobas: ixileT Bosphorus Hava Yolları Turizm ve Ticaret Anonim 

Şirketi v. Ireland   [GC], $153, Sesadareblad ixileT - Behrami and Behrami v. 

France and Saramati v. France, Germany and Norway (dec.) [GC], §151.), aseve ixileT 
Semdegi magaliTebi: 
- gadawyvetileba ganmcxadeblis amomrCevlad daregistrirebaze uaris 
Tqmis Sesaxeb evrokavSiris farglebSi miRebuli xelSekrulebebis 
safuZvelze (Matthews v. the United Kingdom, [GC]); 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=850884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=847621&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=847621&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853227&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852441&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852441&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=845891&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=852410&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=850884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818144&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818144&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696787&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

51 

 

- evrokavSiris mier gamocemuli direqtivis Sesrulebis farglebSi, 
safrangeTis  kanonis  gamoyeneba ganmcxadeblis winaaRmdeg (Cantoni v. 

France [GC]); 

- germaniis sasamarTloebis xelmisawvdomobis uflebis uaryofa (Beer 

and Regan v. Germany [GC] da Waite and Kennedy v. Germany [GC]); 
- ministris  brZanebis  safuZvelze, evrokavSiris kanonmdeblobiT 
gaTvaliswinebuli kanonieri valdebulebebis  Sesabamisad, mopasuxe   
qveynis teritoriaze qonebis konsfiskacia  (Bosphorus Hava Yolları Turizm 

ve Ticaret Anonim Şirketi v. Ireland) (evrokavSiris regulacia, romelic 
SemuSavebuli iqna gaeros uSiSroebis sabWos rezoluciis gamocemis 
Semdeg - ixileT $$ 153-154);  
- evropis marTlmsajulebis sasamarTloSi Sidasaxelmwifoebrivi 
sasamarTlos mier wardgenili gancxadeba (Cooperatieve 

Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. v. the Netherlands (dec.)). 
170. Sesabamisad, rac Seexeba evrokavSirs, misi wevri 

saxelmwifoebis winaaRmdeg individualurad mimarTuli ganacxadebi, 
maT mier evrokavSiris kanonmdeblobis gamoyenebasTan dakavSirebiT, 
ar aris aucilebeli avtomaturad dauSveblad iqnas cnobili 
zemoaRniSnuli safuZvliT (Bosphorus Hava Yolları Turizm ve Ticaret Anonim 

Şirketi v. Ireland $137; Matthews v. the United Kingdom [GC], $$26-35). 
171. rac   Seexeba  uSualod   evrokavSiris dawesebulebebis 

(romlebic ar arian konvenciis wevrebi) winaaRmdeg mimarTul 
ganacxadebs, maTi ratione  personae   dauSveblad gamocxadebasTan 
dakavSirebiT arsebobs Zveli gadawyvetilebebi (Confédération française 

démocratique du travail v. the European Communities, alternatiulad: maTi wevri 

qveynebi (a) erToblivad da (b) gancalkevebiT (dec.); da sxva 
wyaroebi miTiTebuli Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. 

Ireland,,    $152; uaxlesi gadawyvetileba: Cooperatieve Producentenorganisatie 

van de Nederlandse Kokkelvisserij U.A. v. the Netherlands (dec.)). 
aRniSnuli pozicia daikava aseve evropuli patentis samsaxurma 

(Lenzing AG v. Germany (dec.)). 

172. kiTxvasTan dakavSirebiT, SeiZleba Tu ara qveynis 
pasuxismgeblobis sakiTxi dadges Tavisive  konstituciis safuZvelze,  
romelic  TandarTulia saerTaSoriso xelSekrulebaze, ixileT  
Sejdić and Finci v. Bosnia and Herzegovina [GC], $30. 

 

b. Ratione loci principTan Seusabamoba 

 
 
 
 
 
 
 
 

 

35-e muxli, me-3 paragrafi, a) punqti - dasaSvebobis kriteriumebi 
 
“3. sasamarTlo dauSveblad cnobs 34-e muxlis safuZvelze wardgenil individualur 
ganacxadebs, Tu miCnevs rom:  
a. ganacxadi SeuTavsebelia konvenciis an misi oqmebis debulebebTan.” 

     
32-e muxli – sasamarTlos iurisdiqcia 

1. “1. sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis ganmartebasa da 

gamoyenebasTan dakavSirebul yvela sakiTxze, romelic mas gadaecema 33-e, 34-e, 45-e da 

47-e muxlebis Sesabamisad.  

2. 2. sasamarTlos iurisdiqciasTan dakavSirebul nebismier sadavo sakiTxs Tavad 

sasamarTlo gadawvets. ” 
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1. principebi 

173. Ratione loci principis Tanaxmad, konvenciis savaraudo darRvevas 
adgili unda hqondes mopasuxe saxelmwifos iurisdiqciis an im 
teritoris farglebSi, romelzec saxelmwifo efeqtur kontrols 
axorcielebs (Cyprus v. Turkey [GC], §§75-81, da Drozd and Janousek v. France and 

Spain, §§84-90). 

174. im SemTxvevaSi, Tu ganacxadi efuZneba xelSemkvreli mxaris 
sazRvrebs gareT momxdar SemTxvevebs da ar arsebobs kavSiri am 
SemTxvevebsa da xelSemkvreli mxaris xelisuflebas Soris, ganacxadi 

dauSveblad iqneba cnobili ratione loci  principTan Seusabamobis gamo. 
175. Tu ganacxadi Seexeba  SemTxvevas, romelsac adgili hqonda 

xelSemkvreli mxaris sazRvrebs gareT, mopasuxe saxelmwifo 
uflebamosilia gamoxatos winaswari pretenzia da moiTxovos 

ganacxadis dauSveblad cnoba (Loizidou v. Turkey (winaswari pretenzia), $ 
55, da Rantsev v. Cyprus and Russia, § 203). aRniSnuli  protesti  ganixileba  
konvenciis  1-li  muxlis  Sesabamisad (1-el muxlSi gamoyenebul 
terminis “iurisdiqcia” arsis gasagebad ixileT saqme Banković and Others 

v. Belgium and 16 Other Contracting States (dec.), [GC] $75). 
176. zogjer mopasuxe saxelmwifo pretenzias acxadebs imis 

Taobaze, rom ganacxadi dauSvebelia ratione loci  principTan 
Seusabamobis gamo, radgan saqmiswarmoebis ganmavlobaSi 
ganmcxadebeli iyo sxva xelSemkvreli mxaris rezidenti, Tumca dava 
wamoiwyo mopasuxe saxelmwifoSi, vinaidan am ukanasknelSi moqmedi 
maregulirebeli normebi misTvis ufro xelsayrelia. sasamarTlo 
aseve amowmebs amgvar ganacxadebs 1-l muxlTan Sesabamisobis kuTxiT 
(Haas v. Switzerland (dec.). 

177. udavoa, rom saxelmwifo pasuxismgebelia sazRvargareT misi 
diplomatiuri da sakonsulo warmomadgenlobebis mier 

ganxorcielebul qmedebebze, ratione loci  principTan Seusabamobis 
sakiTxi ar dgas diplomatiur misiebTan (X v. Federal Republic of Germany 

(dec.), da M. v. Denmark (dec.), § 1 da gadawyvetilebebSi miTiTebuli 
wyaroebi) an mocemul qveyanaSi registrirebuli, qveynis droSis qveS 
mcuravi gemebisa da TviTmfrinavebis bortze momxdar qmedebebTan 

mimarTebaSi (Banković and Others v. Belgium and 16 Other Contracting States (dec) 
(GC), §73). 

178. Bda bolos,  konretul saxelmwifosTan mimarTebiT 
tertoriuli iurisdiqciis ararseboba ar arTmevs sasamarTlos 
uflebamosilebas Seamowmos aRniSnuli ganacxadi xvdeba Tu ara sxva, 
erTi an meti, xelSemkvreli mxaris teritoriuli iurisdiqciis 
farglebSi konvenciis 1-li muxlis miznebidan gamomdinare. (Drozd and 

Janousek v. France and Spain §90). 
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aRniSnulidan gamomdinare, protesti ama Tu im ganmcxadeblis 
mopasuxe mxaris iurisdiqciaSi aryofnis Sesaxeb, Cveulebriv 

ganixileba rogorc argumenti konvenciasTan ratione personae  

SeuTavseblobis Sesaxeb (ixileT mopasuxe მთავრობის პოზიცია, Banković 

and Others v. Belgium and 16 Other Contracting States (dec.) [GC], § 35; Ilaşcu and Others 

v. Moldova and Russia [GC], § 300; da Weber and Saravia v. Germany (dec.)). 

 

2. gansakuTrebuli SemTxvevebi 

179. rac Seexeba ganacxadebs daqvemdebarebuli teritoriebis 
Sesaxeb, Tu xelSemkvreli mxare 56-e (yofili 63-e) muxlis Sesabamisad 
ar gaakeTebs deklaracias ganacxadSi miTiTebul teritoriaze 
konvenciis gavrcelebis Sesaxeb, ganacxadi ganixileba rogorc  

konvenciasTan Seusabamo ratione loci principis safuZvelze (Gillow v. the 

United Kingdom, §§60-62; Bui Van Thanh and Others v. the United Kingdom (dec.);   da 

Yonghong v. Portugal (dec.) da Yonghong v. Portugal (dec.)). ganvrcobiT,  
aRniSnuli   agreTve gamoiyeneba  konvenciebTan  da  damatebiT 
oqmebTan  mimarTebaSi  (Quark Fishing Limited v. the United Kingdom). 

xelSemkvreli mxaris mier 56-e muxlis Sesabamisad, deklaraciis  
gakeTebis SemTxvevaSi, teritoriuli iurisdiqciis  sakiTxi   ar   
wamoiWreba (Tyrer v. the United Kingdom, $ 23). 

180. daqvemdebarebuli teritoriis mier damoukideblobis 
mopovebis SemTxvevaSi, saxelmwifos deklaracia teritoriasTan 
mimarTebaSi avtomaturad uqmdeba. Semdgomi ganacxadebi 
metropoliteni saxelmwifos winaaRmdeg ganixileba rogorc 

konvenciasTan ratione  personae  SeuTavsebeli. (Church of X v. the United 

Kingdom (dec.)). 
181. im SemTxvevaSi, rodesac daqvemdebarebuli teritoria xdeba 

xelSemkvreli saxelmwifos metropolituri teritoriis nawili, 
konvencia avtomaturad gamoiyeneba yofil daqvemdebarebul 

teritoriasTan mimarTebaSi (ixileT: Hingitaq 53 and Others v. Denmark (dec.)). 
 

g. Ratione temporis principTan Seusabamoba  

 

 

 

 

 

 

 

 

 

 

 

35-e muxli, me-3 paragrafi, a) qvepunqti – dasaSvebobis kriteriumebi 
 
“3. sasamarTlo dauSveblad cnobs 34 muxlis safuZvelze wardgenil 
individualur ganacxadebs, Tu miCnevs rom: 
a. ganacxadi SeuTavsebelia konvenciis an misi oqmebis debulebebTan…” 

 
32-e muxli - sasamarTlos iurisdiqcia 
 
“1. sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis ganmartebasa 
da gamoyenebasTan dakavSirebul yvela sakiTxze, romelic mas gadaecema 33-e, 34-e, 
45-e da 47-e muxlebis Sesabamisad. 
2. sasamarTlos iurisdiqciasTan dakavSirebul nebismier sadavo sakiTxs Tavad 
sasamarTlo gadawvets.” 
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1. zogadi principebi 

182. saerTaSoriso samarTlis ZiriTadi normebis Tanaxmad 
(xelSekrulebebis ukuZalis ar qonis principebi) konvenciis 
debulebebi ar warmoSobs valdebulebas   xelSemkvreli   mxarisTvis 
im   qmedebebis,   faqtebis  gamo, romlebsac adgili hqonda an 
dasrulda konvenciis ZalaSi Sesvlis TariRamde. (Blečić v. Croatia [GC], § 

70; Ńilih v. Slovenia [GC], §140; da Varnava and Others v. Turkey [GC], §130). 

183. iurisdiqcia ratione temporis moicavs mxolod mopasuxe mxaris 
mier konvenciisa da damatebiTi oqmebis ratifikaciis Semdgom 
periods. Sesabamisad, konvencia xelSemkvrel mxares ar akisrebs am 
TariRamde miyenebuli zianis anazRaurebisa da mdgomareobis 
gamosworebis valdebulebas. (Kopecký v. Slovakia [GC], § 38). 

184. ratifikaciis TariRis Semdgom, qveynis yvela qmedeba unda 
modiodes SesabamisobaSi  konvenciasTan  da damatebiT oqmebTan. 
aseve,  konvenciis ratifikaciis Semdgom ganxorcielebuli  faqtebi 
Sedis sasamarTlos iurisdiqciaSi im SemTxvevaSic ki, Tu aRniSnuli 

warmoadgens ratifikaciamde arsebuli situaciis gagrZelebas (Almeida 

Garrett, Mascarenhas Falcão and Others v. Portugal, §43). evropulma sasamarTlom 
SesaZloa mxedvelobaSi miiRos  faqti, romelsac adgili hqodna 
mopasuxe saxelmwifos mier konvenciis ratifikaciamde periodSi, Tu 
iTvleba rom swored aRniSnuli faqti aris sawyisisi wertili 
konvenciis ratifikaciis Semdgom gagrZelebuli mdgomareobisa an 
zogadad mniSvnelvovania ratifikaciis TariRis Semdgom arsebuli 
situaciis analizisTvis (Hutten-Czapska v. Poland, [GC], $$147-153). 

185. evropuli sasamarTlo valdebulia ganixilos ratione temporis 
iurisdqiciis sakiTxi sakuTari iniciativiT da saqmis sasamarTloSi 
ganxilvis nebismier etapze, vinaidan aRniSnuli ufro metad 
ganekuTvneba sasamarTlos iurisdiqciis sferos, vidre dasaSvebobis 
sakiTxs, viwro gagebiT (Blečić v. Croatia [GC], $ 67). 

2. zemoaRniSnuli principebis praqtikuli gamoyeneba 

a) sakvanZo TariRi konvenciis ratifikaciasa an konvenciis 
organoebis iurisdiqciis aRiarebasTan mimarTebaSi 

186. evropuli sasamarTlosTvis ratione temporis iurisdiqciis 
gansazRvris miznebisaTvis sakvanZo  TariRs warmoadgens konvenciisa 
da damatebiTi oqmebis  ZalaSi Sesvlis TariRi mocemul 
saxelmwifosTan mimarTebaSi (magaliTisaTvis ixileT Ńilih v. Slovenia 
[GC], §164). 

187. 1950 wlis konvenciiT, 25-e muxlis safuZvelze individualuri 
ganacxadebis miRebisa da 46-e muxlis safuZvelze iurisdiqciis 
gansazRvris uflebamosileba, damokidebuli gaxda xelSemkvreli 
mxaris mier gakeTebul konetul deklaraciebze. aRniSnul 
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deklaraciebi SesaZloa gaxdes garkveuli SezRudvis sagani, kerZod,  
deklaracia SesaZlebelia SeizRudos drois mixedviT. 

im qveynebTan mimarTebaSi, romlebmac amgvari deklaraciebi 
gaakeTes  maT mier konvenciis ratificirebis Semdeg, evropulma 
sasamarTlom da komisiaam aRiares maTi iurisdiqciis SezRudva drois 
mixedviT im faqtebTan dakavSirebiT, romlebsac adgili hqonda 
konvenciis ZalaSi Sesvlis TariRsa da Sesabamisi deklaraciis 
gakeTebis periods Soris. (X v. Italy (dec.), da Stamoulakatos v. Greece (no. 1), § 

32). 

188. saxelmwifos mier gakeTebul  deklaraciaSi zemoaRniSnuli 
SezRudvis ararsebobis SemTxvevaSi (ixileT 1981 wlis 2 oqtombris 
safrangeTis deklaracia), konvenciis organoebis praqtika aCvenebs, 
rom  saxelmwifebis mier iurisdiqciis aRiarebas SesaZloa hqondes 

ukuqceviTi Zala (X v. France, (dec.)). 
amgvar deklaraciebSi miTiTebuli SezRudva drois mixedviT 

ZalaSi rCeba konvenciis NN 11 damatebiTi oqmis  me-6 muxlis5 
Sesabamisad, 34-e muxlis safuZvelze miRebul individualur 
ganacxadebze  sasamarTlos iurisdiqciis gansazRvris miznisTvis 
(Blečić v. Croatia [GC], § 72).  winamorbedi sistemis srulad  
gaTvaliswinebiT, evropulma sasamarTlom miiCnia, rom  sasamarTlos  
iurisdiqciis gavrceleba iwyeba saxelmwifos mier  gakeTebuli 
deklaraciis momentidan, romelic axdens  34-e muxlis safuZvelze 
individualuri ganacxadis komisisaTvis wardgenis uflebis 
aRiarebas, miuxedavad   deklaraciis gakeTebisa da sasamarTlos 
iurisdiqcis aRiarebas Soris arsebuli drois Sualedisa (Cankoçak v. 

Turkey, § 26; Yorgiyadis v. Turkey, § 24; da Varnava and Others v. Turkey [GC], §133). 
 

b) deklaraciis ZalaSi Sesvlamde an ZalaSi Sesvlis Semdgom 
momxdari myisieri faqtebi 

189. sasamarTlos iurisdiqcia drois mixedviT unda ganisazRvros 
im faqtebze dayrdnobiT, romlebic warmoadgens savaraudo Carevas 
uflebis dacvis sferoSi. am mxriv aucilebelia, rom yoveli 
calkeul saqmesTan mimarTebiT ganxorcieldes uflebaSi savaraudo 
Carevis zusti drois gansazRvra. am dros, sasamarTlo mxedvelobaSi 
iRebs rogorc ganmcxadeblis mier warmodgenil faqtebs, aseve 
konvenciiT garantirebuli im uflebis farglebs, romelic 
savaraudod iqna darRveuli (Blečić v. Croatia [GC], § 82, and Varnava and Others 

v. Turkey [GC], §131). 
190. rodesac sasamarTlo zemoT mocemul tests usadagebs 

sakvanZo TariRamde an mis Semdeg gamotanil sxvadasxva sasamarTlo 
gadawvetilebas, igi iTvaliswinebs saboloo gadawvetilebas, 
romelic TavisTavad sakmarisi iyo uflebis darRvevis faqtis 

                                                 
5
 “maRali  xelSemkvreli  mxaris  mier  konvenciis  yofili  25-e  an  46-e muxlebis 
safuZvelze, komisiis an sasamarTlos kompetenciis aRiarebis Sesaxeb deklaraciis 
gakeTebis SemTxvevaSi im sakiTxebTan dakavSirebiT, romlebic warmoiqmna amgvari 
deklaraciis Sedegad an faqtebis safuZvelze, romelsac adgili hqondaT 
deklaraciis gakeTebis Semdeg, SezRudva sasamarTlos iurisdiqciisaTvis ZalaSi 
rCeba am damatebiTi oqmiT”. 
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dasadgenad. (uzenaesi sasamarTlos gadawvetileba ganmcxadeblisTvis 
qiravnobis xelSekrulebis Sewyvetis Sesaxeb – Blečić v. Croatia [GC], $85; 
an orive, rogorc uzenaesi, ise sakonstitucio sasamrTlos mier  

gamotanili gadawyvetilebebi (Mrkić v. Croatia (dec.)). 
samarTlebrivi dacvis saSualebis araefeqturoba mas Semdeg, rac 
sadavo faqts hqonda adgili, ar aris sakmarisi rom aRniSuli faqti 
moxvdes sasamarTlos iurisdiqciaSi drois mixedviT (Blečić v. Croatia 
[GC], $$77-79). sasamarTlos araerTxel aRuniSnavs rom Sida 
sasamarTloebi ar arian valdebulebi konvencia gaavrcelon 
ukuZaliT im movlenebze, romlebsac adgili hqonda sakvanZo 

TariRamde (Varnava and Others v. Turkey [GC], $130). 
191. sailustracio saqmeebi: 

-sakvanZo TariRamde ganxorcielebuli Careva uflebaSi da aRniSnuli 
TariRis Semdgom miRebuli saboloo sasamarTlo gadawyvetileba 

(Meltex Ltd v. Armenia (dec.)); 

-sakvanZo TariRis Semdgom ganxorcielebuli Careva uflebaSi (Lepojić v. 

Serbia, § 45, da Filipović v. Serbia, § 33); 
-sakvanZo TariRis dadgomamde arasaTanado mopyrobis safuZvelze 
mopovebuli mtkicebulebis gamoyeneba sakvanZo TariRis Semdgom 
gamotanil sasamarTlo gadawvetilebaSi (Harutyunyan v. Armenia, § 50); 

- saqme, romelSic sakuTrebis uflebis CamorTmevis RonisZiebebi 
ganxorcielda sakvanZo TariRis dadgomamde Tumca Sedegi dadga 
sakvanZo TariRis Semdeg (Turgut and Others v. Turkey, §73); 
-sakuTrebis uflebis CamorTmevis TariRi (Fener Rum Patrikliği (Ecumenical 

Patriarchy) v. Turkey. 

192. agreTve ixileT: 
- 25-e muxlis Sesabamisad saberZneTis mier gakeTebuli deklaraciis 
TariRamde, saberZneTis sasamarTlos mier ganmcxadeblis 
dauswreblad msjavrdeba, deklaraciis Semdgom periodSi mocemuli 
piris mier  aRniSnuli gadawvetilebis warumatebeli gasaCivrebis 
miuxedavad (Stamoulakatos v. Greece (no. 1),  $33); 
-konvenciis ratifikaciamde, centraluri saarCevno komisiis mier 
miRebuli aSkara gadawyvetileba – uari ganmcxadeblis moTxovnaze 
xeli moaweros peticias beWdiT daumowmebeli pasportis gamoyenebiT, 
maSin rodesac saqmiswarmoeba zemoT aRniSnul faqtze daiwyo 

sakvanZo TariRis Semdgom (Kadiķis v. Latvia (dec.)); 

- konvenciis ratifikaciamde ganmcxadeblis samsaxuridan daTxovna 
da mis mier warmodgenili samoqalaqo sarCeli, rasac Sedegad mohyva 
am TariRis Semdgom sakonstitucio sasamarTlos mier miRebuli 
gadawyvetileba (Jovanović v. Croatia (dec.)); 

- ministris brZaneba, ganmcxadeblebis kompaniis marTvis uflebis 
ekonomikis saministros mier daniSnuli sabWosTvis gadacemis Sesaxeb, 
rac arTmevs maT sasamarTloze xelmisawvdomobis uflebas, imis 
gaTvaliswinebiT, rom uzenaesi sasamarTlos gadawyvetileba 
ganmcxadeblebis saCivris uaryofis Sesaxeb miRebulia sakvanZo 
TariRis Semdgom (Kefalas and Others v. Greece, $ 45); 
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- 46-e muxlis Sesabamisad gakeTebuli deklaraciis Semdgom 
perdiodSi, ganmcxadeblis gasamarTleba JurnalistebisaTvis 
micemuli Cvenebis gamo, rasac adgili hqonda saxelmwifos mier 
deklaraciis gakeTebamde (Zana v. Turkey, $ 42); 
- ganmcxadeblis  kompaniis  ofisis  Cxreka  da  dokumentebis  
amoReba, maSin rodesac Tanmdev saqmiswarmoebas adgili hqonda 
ratifikaciis Semdeg (Veeber v. Estonia (no. 1), $55; agreTve ixileT Kikots 

and Kikota v. Latvia (dec.)). 

193. Tumca, im  SemTxvevaSi, rodesac ganmcxadebeli calke 
asaCivrebs deklaraciis gakeTebis Semdgom periodSi Catarebuli 
sagamoZiebo procedurebis Sesabamisobas konveciis konkretul 
muxlTan, sasamarTlos SeuZlia daadginos rom mas aqvs ratione temporis 
iurisdiqcia (mag., gazeTis gamoSvebis da misi distribuciis Sewyvetis 
Sesaxeb Ppirveli instanciis sasamarTlos gadawvetilebis gasaCivreba 

sakasacio wesiT: ixileT Kerimov v. Azerbaijan (dec.)). 

194. evropuli sasamarTlos mier saqmeSi Blečić v. Croatia 

SemuSavebuli testi da kriteriumebi zogadi xasaiTisaa. calkeuli 
uflebebis (rogoricaa magaliTad, konvenciis me-2 da me-3 muxlebiT 
gaTvaliswinebuli uflebebi) gansakuTrebuli maxasiaTeblebi 
mxedvelobaSi unda iqnas miRebuli mocemuli kriteriumebis 

gamoyenebisas (Ńilih v. Slovenia [GC], $147).  
 
3. gansakuTrebuli SemTxvevebi  

a) gangrZobadi xasiaTis darRvevebi 

195. konvenciis organoebma miiCnies rom ratione temporis iurisdiqcia 
unda gavrceldes im SemTxvevebze, romlebic warmoqmnilni arian 
konvenciis ZalaSi Sesvlamde, Tumca aqvT gangrZobadi xasiaTi 

konvenciis ZalaSi Sesvlis Semdgomac (De Becker v. Belgium (dec.)).   
196. aRniSnuli midgoma sasamarTlos mier gamoyenebuli iqna 

ramodenime saqmeSi, sakuTrebis uflebebTan dakavSirebiT: 
- samxedro-sazRvao flotis mier ganmcxadeblis kuTvnili miwis 

ukanono dakaveba kompensaciis micemis gareSe ( Papamichalopoulos and 

Others v. Greece, §40); 

- ganmcxadeblis   qonebaze   xelmisawvdomobis SezRudva CrdiloeT   

kviprosSi (Loizidou v. Turkey (winaswari pretenziebi), §§ 46-47); 

- saxelmwifos sakuTrebaSi moqceuli qonebis sanacvlod, saboloo 

kompensacis gadauxdeloba (Almeida Garrett, Mascarenhas Falcão and Others v. 

Portugal, §43); 
- ganmcxadeblis mier misi sakuTrebis aRdgenis da saxlis gaqiravebis 
Sedegad adeqvaturi qiris miRebis SeuZlebloba, rasac gangrZobiTi 
xasiaTi aqvs da gamomdinareobs poloneTis mier # 1 damatebiTi oqmis 
ratifikaciamde da Semdgom moqmedi kanonebidan (Hutten-Czapska v. Poland 
[GC] §§152-153). 

197. SezRudva: pirovnebisaTvis saxlis an qonebis CamorTmeva 
principSi warmoadgens “myisier aqts” da ar warmoSobs “CamorTmevis” 
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gangrZobiT situacias Sesabamis uflebebTan mimarTebaSi (Blečić v. 

Croatia, [GC] $ 86 da citirebuli wyaroebi). informacia konkretul 
saqmeze, romelic exeba 1945 wlis DSemdeg yofili reJimis sakuTrebaSi 
arsebuli qonebis CamorTmevas ixileT wyaroebSi, romlebic 

citirebulia saqmeSi   Preussische Treuhand GmbH & Co. KG a.A. v. Poland (dec.) 
$$ 55-62. 

198. darRvevis gangrZobiTi bunebis gansazRvra agreTve 
SesaZlebelia konvenciis  sxva  muxlebTan  mimarTebiTac 
(magaliTad me-2 muxlTan mimarTebiT, rodesac ganmcxadeblis mimarT 
gamotanilia sasikvdilo ganaCeni sakvanZo TariRamde, ixileT Ilaşcu and 

Others v. Moldova and Russia [GC] $$406-408). 
 
b) saxelmwifos “gangrZobiTi” proceduruli valdebuleba gamoiZios 

sakvanZo TariRamde momxdari gauCinarebis saqmeebi  

199. gauCinareba ar aris „myisieri“ aqti Tu SemTxveva. piriqiT, 
sasamarTlo ganixilavs gauCinarebas rogorc gansakuTrebul 
fenomens, romelsac axasiaTebs gaurkvevlobisa da 
angariSvaldebulebis deficitis mdgomareoba, rodesac saxezea 
informaciis simcire an momxdari ganzrax imaleba. ufro metic, 
Sesabamisi organoebis saqmianobis Semdgomi warumatebloba dakarguli 
pirovnebis bedis da adgilsamyofelis dadgenaSi warmoSobs 
gangrZobad situacias.  aqedan gamomdinare,  saqmis gamoZiebiis 
gangrZobiTi proceduruli valdebuleba ZalaSi rCeba manmade, sanam 
pirovnebis bedi ar iqneba dadgenili; saTanado gamoZiebis Catarebis 
uzrunvelyofis warumatebloba SeiZleba CaiTvalos gangrZobiT 
darRvevad, maSinac ki, rodesac SesaZloa ivaraudebodes sikvdilis 

dadgomis faqti (Varnava and Others v. Turkey [GC], §§148-49). varnavas saqmeSi 
SemuSavebuli principebis sxva saqmeSi gamoyenebis magaliTisTvis 
ixileT Palić v. Bosnia and Herzegovina, § 46. 

 

გ) gardacvalebis faqtis gamoZiebis me-2 muxliT gaTvaliswinebuli 
proceduruli valdebuleba: saqmiswarmoeba sasamarTlos ratione temporis 
iuridiqciis miRma 

200. sasamarTlo erTmaneTisgan ganasxvavebs saeWvo 
gardacvalebasTan an mkvlelobis gamoZiebasTan dakavSirebul 
movaleobas saeWvo gauCinarebis gamoZiebis movaleobisagan. 
sasamarTlo Tvlis rom me-2 muxliT gaTvaliswinebuli, efeqturi 
gamoZiebis Catarebis pozitiuri valdebuleba saxelmwifos ekisreba 
maSinac, rodesac gardacvalebis faqts adgili hqonda sakvanZo 
TariRamde (Ńilih v. Slovenia [GC], §159 - saqme exeba gardacalebis faqtis 
gamoZiebas, romelsac adgili hqonda sakvanZo TariRamde, Tumca 
gamoZiebis xarvezebi gamovlinda sakvanZo TariRis Semdgom). amgvari 
valdebulebis Sesrulebis kovenciasTan Sesabamisobis dadgenisas, 
sasamarTlos ratione temporis iurisdiqcia gavrceldeba garkveuli 
SezRudviT da samarTlebrivi usafrTxoebis principis 
gaTvaliswinebiT (Ńilih v. Slovenia [GC], §§161-163). pirvel rigSi, 
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sasamarTlos ratione temporis iurisdiqciaSi xvdeba mxolod sakvanZo 
TariRamde ganxorciebuli  saproceso moqmedebebi da/an umoqmedoba 
(§162). amasTan, sasamarTlo xazs usvams imas, rom saxelmwifosTvis 
faqtis gamoZiebis valdebulebis dakisrebisTvis  aucilebelia 
utyuari kavSiris dadastureba gardacvalebis faqtsa da mopasuxe 
saxelmwifosTan mimarTebaSi konvenciis  ZalaSi Sesvlas Soris. 
aqedan gamomdinare,  saproceso moqmedebebis didi nawili, maT Soris 
ara mxolod gardacvalebis faqtTan dakavSirebuli efeqturi 
gamoZiebis warmoeba, aramed  gardacvalebis mizezis dagenisa da 
damnaSavis dasjisken mimarTuli sxvadasxva RonisZiebebi 
ganxorcilebul unda  iqnas  mopasuxe saxelmwifos mxridan 
konvenciis ratifikaciis Semdeg. Tumca, sasamarTlo ver gamoricxavs 
imasac, rom konretul SemTxvevebSi  zemoaRniSnuli kavSiri SesaZloa 
dafuZnebuli iyos  konvenciis garantiebis da principebis efeqturad 
dacvis saWiroebaze (§ 163).  „utyuari kavSiris“ testi Semdgom saqmebSi 
gamoyenebis Sesaxeb, ixileT saqme Şandru and Others v. Romania, §57. Ńilih –is 
saqmeze miRebuli gadawvetilebis gamoyenebis magaliTisTvis, ixileT 

Çakir and Others v. Cyprus, (dec.). 

201. saqmeSi Tuna v. Turkey, romelic exeba wamebis Sedegad piris 
gardacvalebis faqts, sasamarTlom, mosarCeleebis mier me-2 da me-3 
muxlebis safuZvelze warmodgenili saproceso saCivrebis 
ganxilvisas, pirvelad gamoiyena Ńilih-is saqmeze miRebul 

gadawvetilebaSi dadgenili principebi. sasamarTlom kidev erTxel 
gausva xazi proceduruli valdebulebebis “gancalkevebis” princips. 
kerZod, ki or kriteriums, romelic gasaTvaliswinebelia ratione 

temporis iurisdiqciis dasadgenad. aRniSnuli moicavs saqmeebs, 
romlebSi me-2 da me-3 muxlebis materialur aspeqtebTan dakavSirebul 
faqtebs adgili hqonda saxelmwifos mier sasamarTlos iurisdiqciis 
aRiarebis momentamde, Tumca, procedurul aspeqtebTan dakavSirebuli 
faqtebs, anu Semdgom ganxorcielebul procedurebs, adgili hqonda 
iurisdiqciis aRiarebis Semdgom. 

 
d) sakvanZo TariRamde momxdari faqtebis gaTvaliswineba 

sasamarTlos mier 

202. Evropulma sasamarTlom SesaZloa mxedvelobaSi miiRos  
faqti, romelsac adgili hqonda mopasuxe saxelmwifos mier 
konvenciis ratifikaciamde, Tu iTvleba rom swored aRniSnuli faqti 
aris sawyisisi wertili konvenciis ratifikaciis Semdgom 
gagrZelebuli mdgomareobisa an zogadad mniSvnelovania ratifikaciis 
TariRis Semdgom arsebuli situaciis analizisTvis. (Broniowski v. Poland 

(dec.) [GC], §74). 
 

e) mimdinare saqmiswarmoeba an dakaveba 

203. gansakuTrebuli mdgomareobas qmnis ganmcxadeblis saCivari, 
romelic  exeba  erovnul doneze saqmiswarmoebis aragonivrul 
gaWianurebas (me-6 muxlis 1-li paragrafis mixedviT), maSin rodesac 
aRniSnuli sasamarTlo procesi daiwyo mocemuli saxelmwifos mier 
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konvenciis ratifikaciamde, Tumca grZeldeba ratifikaciis Semdgom 
periodSic. miuxedavad imisa, rom evropuli  sasamarTlos 
iurisdiqcia SezRudulia da moicavs sakvanZo TariRis Semdgom 
momxdar faqtebs, sasamarTlo saxelmZvanelod mxedvelobaSi iRebs 
wina periodsac (magaliTad, Humen v. Poland [GC], §§58-59, da Foti and Others 

v. Italy, §53).  
igive principi gamoiyeneba dakavebis saqmeebTan dakavSirebiT  

(muxli 5, $3; Klyakhin v. Russia, $$58-59) an dakavebis pirobebTan 
dakavSirebiT, ixileT (muxli 3: Kalashnikov v. Russia, $36) 

204. rac Seexeba saCivrebs samarTliani sasamarTlos uflebis 
Sesaxeb, sasamarTlo ganixilavs SesaZlebelia Tu ara  sasamarTlo 
procesis xarvezebis kompensireba sakvanZo TariRamde Catarebuli 
gamoZiebis saproceso garantiebis meSveobiT (Barberà, Messegué and Jabardo 

v. Spain, $$61 da 84). aseT SemTxvevaSi strasburgis mosamarTleebi 
saqmiswarmoebas ganixilaven rogorc erT mTlians (agreTve ixileT 
Kerojärvi v. Finland, §41).  

205. me-5 muxlis me-5 paragrafis safuZvelze wardgenili 
proceduruli xasiaTis saCivari ver moxvdeba sasamarTlos ratione 

temporis  iurisdiqciaSi, Tu Tavisuflebis aRkveTas adgili hqonda  
konvenciis ZalaSi Sesvlamde (Kerojärvi v. Finland (dec.)). 

 
v) ukanono patimrobis gamo kompensaciis moTxovnis ufleba 

206. sasamarTlom ganacxada, rom mas aqvs me-7  damatebiTi oqmis 
me-3 muxlis safuZvelze Setanili saCivris ganxilvis iurisdiqcia, Tu 

piris მsjavrdebas adgili hqonda sakvanZo TariRamde, Tumca  igi 
gamarTlebul iqna sakvanZo TariRis Semdgom (Kerojärvi v. Finland, §38).  

 

d. Ratione materiae principTan Seusabamoba 

 
 
 
 
 
 
 
 
 
 

 

207. ganacxadis an saCivris konvenciasTan ratione materiae 
Sesabamisoba gamomdinareobs sasamarTlos arsebiTi iurisdiqciidan.  
saCivari im SemTxvevaSi aris ratione materiae  SesabamisobaSi 

35-e muxli, me-3 paragrafi, a) qvepunqti – dasaSvebobis kriteriumebi 
 
“3. sasamarTlo dauSveblad cnobs 34 muxlis safuZvelze wardgenil 
individualur ganacxadebs, Tu miCnevs rom: 
a. ganacxadi SeuTavsebelia konvenciis an misi oqmebis debulebebTan…” 

 
32-e muxli - sasamarTlos iurisdiqcia 
 
“1. sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis ganmartebasa 
da gamoyenebasTan dakavSirebul yvela sakiTxze, romelic mas gadaecema 33-e, 34-e, 
45-e da 47-e muxlebis Sesabamisad. 
2. sasamarTlos iurisdiqciasTan dakavSirebul nebismier sadavo sakiTxs Tavad 
sasamarTlo gadawvets.” 
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konvenciasTan, Tu ufleba romelsac ganmcxadebeli eyrdnoba, 
daculia ZalaSi Sesuli konvenciiTa da damatebiTi oqmebiT. 

magaliTad, ganacxadi dauSveblad iqneba cnobili, Tu is exeba 
marTvis mowmobis miRebis uflebas (X v. Federal Republic of Germany (dec.)),   
TviTgamorkvevis uflebas (X v. the Netherlands (dec.)),  da xelSemkvrel 
saxelmwifoSi ucxoeli moqalaqis Sesvlis da cxovrebis uflebas 
(Peñafiel Salgado v. Spain (dec.)),  radgan es uflebebi, rogorc aseTi, ar 

ganekuTvnebian konvenciიT dacul uflebebsa da Tavisuflebebs. 
208. miuxedavad imisa, rom evropuli sasamarTlo ar aris 

uflebamosili ganixilos im uflebebis darRvevis sakiTxi, romlebic 
daculia sxva saerTaSoriso instrumentebiT, konvenciis terminebisa 
da arsis mniSvnelobis gansazRvrisas, sasamarTlom unda 
gaiTvaliswinos da iTvaliswinebs kidec konvenciis garda, 
saerTaSoriso samarTlis sxva elementebs. (Demir and Baykara v. Turkey 

[GC], §85). 
209. sasamarTlo, saqmis ganxilvis yvela etapze, valdebulia 

daadginos aqvs Tu ara mas ratione materiae iurisdiqcia, Tundac mopasuxe 
saxelmwifos ar hqondes msgavsi pretenziis gamoTqmis ufleba (Tănase 

v. Moldova [GC], §131). 
210. ganacxadebi konvenciis im debulebebTan mimarTebaSi, 

romlebTan dakavSirebiTac mopasuxe mxares gakeTebuli aqvs daTqma, 
warmoadgens konvenciasTan ratione materiae  Seusabamo ganacxadebs 
(magaliTisTvis, ixileT Kozlova and Smirnova v. Latvia (dec.)), im SemTxvevaSi, 
Tu sasamarTlo saxelmwifos mier gakeTebuli daTqmas miiCnevs 
namdvilad 57-e muxlis miznebisaTvis (magaliTi, rodesac sasamarTlom 
ganmartebiTi deklaracia gauqmebulad gamoacxada, ixileT saqmeSi 
Belilos v. Switzerland). 

211. garda amisa, evropul sasamarTlos ar aqvs ratione materiae 
iurisdiqcia raTa ganixilos xelSemkvreli mxaris mier  adamianis 
uflebaTa evropuli sasamarTlos  gadawvetilebiT  dakisrebuli  
valdebulebebis Sesruleba. mas ar SeuZlia gansaxilvelad miiRos 
aRniSnuli xasiaTis saCivari evropis sabWos ministrTa komitetis 
kompetenciaSi SeWris gareSe, radgan swored es ukanaskenli 
zedamxedvelobs  46-e muxlis me-3 paragrafis evropuli sasamarTlos 
gadawyvetilebis aRsrulebas. Tumca, aRniSnul sferoSi ministrTa 
komitetis roli ar gulisxmobs imas, rom sasamarTlos mier 
dadgenili darRvevis gamosworebis mizniT, mopasuxe saxelmwifos 
mier gatarebulma RonisZiebebma ar SeiZleba wamowios axali sakiTxi, 
romelic jer kidev gadauwyvetelia sasamarTlos mier da axali 
ganacxadis Setanis safuZvels qmnis (Verein gegen Tierfabriken Schweiz (VgT) v. 

Switzerland (no. 2) [GC], §62). sxvagvarad rom vTqvaT, sasamarTlos 
SeuZlia gansaxilvelad miiRos ganacxadi, Tu erovnul doneze, 
sasamarTlos gadawvetilebis aRsrulebis mizniT saqmiswarmoebis  

ganaxlebam,  safuZveli  daudo  konvenciis  axal darRvevas (Verein 

gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2) [GC], §62; Lyons v. the United 

Kingdom (dec.)).  
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212. Tumca, sasamarTlos gadawyvetilebebis aboluturi 
umravlesoba, romelic dauSveblad cnobs ganacxads konvenciasTan 
ratione materiae Seusabamobis gamo, exeba konvenciis an damatebiTi oqmebis 
muxlebis moqmedebis sazRvrebs, magaliTan me-6 muxli (samarTliani 
sasamarTlos ufleba, me-8 muxli (piradi da ojaxuri cxovrebis 
pativiscemis ufleba) da 1-li damatebiTi  oqmis 1-li mxuli 
(sakuTrebis ufleba). 

 

1. samoqalaqo uflebebisa da movaleobebis cneba 

 
 
 
 
 
 
a) me-6 muxlis 1-li paragrafis gamoyenebis ZiriTadi moTxovnebi 

213.  cneba  “samoqalaqo uflebebi da  movaleobebi” ar  unda  
iqnes ganmartebuli mxolod mopasuxe mxaris Sida kanonmdeblobis 
Sesabamisad; aRniSnuli warmoadgens konvenciidan gamomdinare 
“avtonomiur cnebas”. konvenciis me-6 muxlis 1-li paragrafi moqmedebs 
mxareebis statusis, davis procesSi moqmedi kanomdeblobis 
maxasiaTeblebisa da davis gadawyvetaze uflebamosili organos saxis 
miuxedavad (Georgiadis v. Greece, §34).  

214. Tumca, konvenciis avtonomiuri cnebebis dRevandel 
realobasTan SesabamisobaSi interpretaciis principi ar aZlevs 

saSualebas sasamarTlos ganmarტos me-6 muxlis 1-li paragrafi ise, 
TiTqos zedasarTavi saxeli “samoqalaqo“ (im SezRudvebiT, romelsac 
es zedsarTavi awesebs aRniSnuli muxliT gaTvaliswinebul 

“uflebebsa da movaleobebze“) ar arsebobdes teqstSi (Ferrazzini v. Italy 
[GC], §30). 

215. konvenciis me-6 muxlis gamoyeneba samoqalaqo saqmeebSi, 
pirvel rigSi, damokidebulia davis arsebobaze. garda amisa, dava 
unda Seexebodes erovnuli kanomdeblobiT aRiarebul “uflebebsa da 
movaleobebs”. da bolos, aRniSnuli “uflebebi da movaleobebi” 
unda ganekuTvnebodes “samoqalaqo” uflebebisa da movaleobebis 
ricxvs, Tumca, me-6 muxli ar moiTxovs am uflebebisa da 
movaleobebisaTvis raime specifiur Sinaarsis miniWebas xelSemkvreli 
mxareebis samarTlebriv sistemaSi. 
 
b) termini “dava” 

216. sityva “dava” (frangulad “contestation”)  arsobrivad, da ara 
formalurad, unda iqnes gaazrebuli (Le Compte, Van Leuven and De Meyere v. 

Belgium, §40). aucilebelia mxedvelobaSi iqnas miRebuli ara mxolod  
gamoyenebuli ena da teqstis garegnuli maxasiaTebelebi, aramed  

muxli 6 $ 1 – saqmis samarTliani ganxilvis ufleba 
 
“ 1. yoveli adamiani, misi samoqalaqo xasiaTis uflebebisa da movaleobebis... 
gamorkvevisas, aRWurvilia… misi saqmis samarTliani… ganxilvis uflebiT... 
sasamarTlos mier.“ 
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TiToeul saqmis konretuli faqtobrivi garemoebebi (Le Compte, Van 

Leuven and De Meyere v. Belgium, § 40; Gorou v. Greece (no. 2) [GC], §§ 27 da 29). 
me-6 muxli ar vrceldeba mogvarebis arasasarCelo calmxriv 

proceduraze, romelic ar gulisxmobs ori dapirispirebuli mxaris 
procesSi CarTvas da xelmisawvdomia mxolod maSin, rodesac ar 
arsebobs uflebasTan dakavSirebuli dava (Alaverdyan v. Armenia (dec.), § 

33).  

217. “dava” unda iyos utyuari da seriozuli (Sporrong and Lönnroth 

v. Sweden, §81). magaliTad, aRniSnuli gamoricxavs cixis administraciis 
winaaRmdeg samoqalaqo davas aiv-inficirebul patimarTa  cixeSi 
yofnis gamo (Skorobogatykh v. Russia (dec.)). magaliTad, sasamarTlom 
CaTvala rom “dava” arsebobda saqmeSi, romelic exeboda 
ganmcxadeblis moTxovnas saxelmwifo braldebis mxares Seetana 
sakasacio saCivari, radgan aRniSnuli warmoadgenda mTeli im 
samarTalwarmoebis procesis ganuyofel nawils, romliTac 
ganmcxadebeli, samoqalaqo mosarCelis saxiT, kompensaciis miRebas 
isaxavda miznad (Gorou v. Greece (no. 2) [GC], §35).  

218.  uflebis  arsebobasTan  erTad,  aRniSnuli  agreTve  
Seexeba  uflebis moqmedebis farglebsa da formas, romliTac unda 
ganxorcieldes misi gamoyeneba (Benthem v. the Netherlands, §32). dava 
SesaZloa agreTve exebodes faqtobrivi garemoebebis sakiTxs. 

219. saqmiswarmoebis Sedegs gadamwyveti mniSvneloba unda hqondes 
piris mier uflebis ganxorcielebisTvis (magaliTisTvis, ixileT 
Ulyanov v. Ukraine (dec.)). Sesabamisad, umniSvnelo kavSiri da 
dagvianebuli Sedegi ar aris sakmarisi me-6 muxlis asamoqmedeblad. 
magaliTad, sasamarTlos gadawyvetilebiT atomuri eleqtrosadguris 
samoqmedo licenziis gagrZelebis kanonierebis Sesaxeb mimdinare 
samarTalwarmoeba CaiTvala me-6 muxlis 1-li paragrafis miznebTan 
Seusabamod, vinaidan kavSiri licenziis gagrZelebisa da sicoxlis, 
piradi xelSeuxeblobis da sakuTrebis uflebas Soris CaiTavla 
umniSvnelod, radgan ganmcxadeblebma ver SeZles sasamarTlosTvis 
daedasturebinaT, rom  maT emuqrebodaT ara mxolod konretuli 
aramed myisieri safrTxe (Balmer-Schafroth and Others v. Switzerland, §40, da 
Athanassoglou and Others v. Switzerland [GC], §§46-55; ixileT Sdruzeni Jihoceske 

Matky v. the Czech Republic (dec.); aseve, ixileT Zapletal v. the Czech Republic (dec.),  

romelic exeba ganmcxadeblis saCivars qarxnis muSaobis Sedegad 
gamowveuli xmauris gamo, an saqme Ivan Atanasov v. Bulgaria, §§90-95, 
garemoze maRaros narCenebis hipoTetur zemoqmedebasTan dakavSirebiT. 
analogiurad – sajaro seqtoris ori TanamSromlis sarCels, maTi 
kolegis Tanamdebobaze daniSvnis gaprotestebis Sesaxeb umniSvnelo 
gavlena aqvs mosarCeleebis samoqalaqo uflebebze (magaliTad, 
Tanamdebobaze daniSvnis uflebaze, Revel and Mora v. France (dec.)). 

220. Tumca, sasamarTlom gansxvavebuli gadawvetileba gamoitana 
da me-6 muxlis moqmedebis farglebSi Casva is SemTxveebi, sadac 
kaSxlis agebas SesaZloa ganmcxadeblis soflis datborva gamoewvia 
(Gorraiz Lizarraga and Others v. Spain, § 46) da oqros sabados moqmedebis 
licenziis miRebas, romlis muSaobis drosac mosarCeleTa soflebis 
maxloblad gamoiyeneboda cianidis gamotutvis meTodi (Taşkın and Others 
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v. Turkey, §133; ixileT aseve Zander v. Sweden, §§24-25). erT-erT axal saqmeSi, 
romelic exeboda garemos dacvis adgilobrivi asociaciis saCivars 
dagegmarebis nebarTvis sasamarTlo gadasinjvis Sesaxeb, sasamarTlom 
CaTvala rom  sakmarisi kavSiri arsebobda  davasa da iuridiuli 
piris moTxovnas Soris, gaiTvaliswina ra asociaciis statusi da 
damfuZneblebi da is faqti, rom maTi mizani drosa da sivrceSi 
SezRuduli iyo (L’Erablière A.S.B.L. v. Belgium, §§ 28-30). 

 

 

 
g) sadavo uflebis arseboba erovnul kanonmdeblobaSi  

221. me-6 muxli ar iZleva xelSemkvreli mxaris Sida 
kanonmdeblobaSi “uflebis” ganmartebis cnebas, amitomac  sasamarTlo 
mimarTavs qveynis erovnul kanomdeblobas, raTa gaarkvios arsebobs 
Tu ara amgvari ufleba. 

sasamarTlom SesaZloa gadawyvitos, rom iseTi uflebebi, 
rogorebicaa sicocxlis, janmrTelobis, jansaRi garemosa da 
qonebrivi uflebebi aRiarebulia erovnul kanonmdeblobaSi 
(Athanassoglou and Others v. Switzerland [GC], §44). 

222. gansaxilvel uflebas samarTlebrivi safuZveli unda 
hqondes erovnul kanonmdeblobaSi. sasamarTlos, me-6 muxlis 1-li 
paragrafis interpretaciis gziT, ar SeuZlia Tavad Seqmnas arsebiTi 
samoqalaqo ufleba, romelsac erovnul kanonmdeblobaSi ar aqvs 
samarTlebrivi safuZveli (Fayed v. the United Kingdom, § 65). 

223. pirovnebis mier warmodgenili sarCelis qmedunarianoba 
damokidebulia ara mxolod erovnuli kanonmdeblobis mier 
miniWebuli samoqalaqo uflebis Sinaarsze, aramed aseve 
procesualuri dabrkolebebis arsebobaze, romlebic zRudaven an 
SeuZlebels xdian sarCelis sasamarTloSi Setanas. am ukanasknel 
SemTxvevaSi, konvenciis me-6 muxlis 1-li paragrafis gamoyeneba 
SesaZlebelia (Al-Adsani v. the United Kingdom [GC], §§ 46-47, da Fogarty v. the 

United Kingdom [GC], §25). me-6 muxli ver iqneba gamoyenebuli im 
SemTxvevaSi, rodesac erovnuli kanonmdeblobiT uflebis 
ganxorcieleba ara procesualur nawilSi, aramed arsebiT nawilSi 
izRudeba (Roche v. the United Kingdom [GC], §119). 

224. imisTvis rom dadgindes, arsebobs Tu ara “samoqalaqo 
ufleba”,  da misi ganxrcieleba izRudeba procesualur Tu 
materialur nawilSi, sasamarTlo mimarTavs xelSemkvreli 
saxelmwifos erovnul kanonmdeblobas da Sida sasamarTloebis mier 
gamoyenebul interpretacias (Masson and Van Zon v. the Netherlands, § 49).   am 
SemTxvevaSi aucilebelia ar SemovifargloT kanonmdeblobis teqstis 
mxolod garegnuli maxasiaTebelebiT, ganvixiloT  konkretuli 
faqtobrivi garemoebebi da is, Tu rogor klasifikacias aZlevs 
erovnuli sasamarTlo uflebis SezRudvas (Van Droogenbroeck v. Belgium, 

§38). erovnuli sasamarTlos saboloo gadawyvetileba 
retrospeqtulad ar arTmevs ganmcxadeblis saCivars sadavo statuss 

(Le Calvez v. France, §56). magaliTad,  saxelmwifoebis mier TavianTi 
sagareo politikis farglebSi ganxorcielebuli  qmedebis (serbeTze 
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natos sahaero Seteva) sasamarTlo wesiT gadasinjvis SezRuduli 
xasiaTi retrospeqtulad ver gaxdis ganmcxadeblis saCivars 
arasadavos, radgan erovnul sasamarTloebs aRniSnuli sakiTxis 
ganxilva uwevdaT pirvelad  (Markovic and Others v. Italy [GC], §§ 100-02). 

225. uflebis materialur da procesualur SezRudvas Soris 
gansxvavebis SedarebiTi analizis Sedegad, sasamarTlo mivida im 

daskvnamde, rom ganmcxadeblis samoqalaქo dava policiis an 
adgilobrivi xelisuflebis  daudevrobiT miyenebuli zianis 
anazRaurebis Sesaxeb,  eqceva me-6 muxlis moqmedebis farglebSi  

(Osman v. the United Kingdom an Z. and Others v. the United Kingdom [GC]).  aRniSnul 
saqmeebSi sasamarTlom aseve imsjela  ramdenad proporciuli iyo 
konkretuli SezRudva (magaliTad, braldebisagan da 
pasuxismgeblobisgan gaTavisufleba) konvenciis me-6 muxlis 1-li 
paragrafis TvalsazrisiT. 

meore mxriv,  sasamarTlom miiCnia rom did britaneTSi 
SeiraRebuli Zalebis wevrebis samoqalaqo pasuxismgeblobisgan 
gaTavisufleba warmoadgenda materialur SezRudvas, aqedan 
gamomdinare, dadginda rom “ufleba” ar arsebobda erovnul 
kanonmdeblobaSi (Roche v. the United Kingdom [GC], § 124; ixileT aseve Hotter 

v. Austria (dec.), da Andronikashvili v. Georgia (dec.)).  

226. ganmcxadebelma agreTve unda warmoadginos dasabuTebuli 
saCivari erovnuli kanonmdeblobiT aRiarebul uflebebTan 
mimarTebaSi. sasamarTlom miiCnia rom gaerTianebebi aseve sarebloben 
me-6 muxlis 1-li paragrafis dacviT,  Tu isini iTxoven TavianTi 
wevrebis konretuli interesis da uflebis  (Gorraiz Lizarraga and Others v. 

Spain, § 45)  an, maTi,  rogorc iuridiuli  piris, uflebis aRiarebas 
(magaliTad sajaro informaciis xelmisawvdomobis ufleba an ufleba 
miiRo monawileoba gadawvetilebis miRebis procesSi, romelic 
garemos exeba Collectif national d’information et d’opposition à l’usine Melox – 

Collectif Stop Melox et Mox v. France (dec.)), an maSin, rodesac gaerTianebis 
qmedeba ar ganixileba rogorc actio popularis (L’Erablière A.S.B.L. v. Belgium). 

227. rodesac kanonmdebloba iTvaliswinebs Tanamdebobis 
dakavebis an profesiis arCevis winaswar gansazRvrul pirobebs, 
iTvleba rom kandidats, romelic am kriteriumebs akmayofilebs, aqvs 
konretuli Tanamdebobis dakavebis an profesiis arCevis ufleba (De 

Moor v. Belgium, § 43). magaliTad, me-6 muxli moqmedebs im SemTxvevaSi 
rodesac ganmcxadebels aqvs dasabuTebuli argumentancia imis 
Sesaxeb, rom is akmayofilebs eqimis licenziis misaReb pirobebs 
(Chevrol v. France, § 55; sapirispiro magaliTisaTvis, ixileT Bouilloc v. 

France (dec.)). nebismier SemTxvevaSi, rodesac saqme exeba samoqalaqo 
uflebasTan dakavSirebuli saqmiswarmoebis kanonierebis gasaCivrebis 
sasamarTlo dacvis saSualebas, romelic ganmcxadebelma gamoiyena, 
sasamarTlo Tvlis rom “dava” samoqalaqo uflebasTan dakavSirebiT 
arsebobs, miuxedavad imisa rom daskvnis Tanaxmad SesaZloa 
dadgindes, rom ganmcxadebeli ver akmayofilebs konkretul 
samarTlebriv moTxovnebs (ganmcxadeblis mier sazRvargareT 
miRebuli specializiiT sxva qveyanaSi samedicino saqmianobis  
gagrZelebis uflebis Sesaxeb, ixileT Kök v. Turkey, §37). 
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d) uflebis “samoqalaqo” xasiaTi 

228. konvenciis miznebisaTvis klasifikacia “samoqalaqo” 
uflebad unda moxdes am uflebis arsebiTi mxaris da misi 
ganxorcielebis Sedegis gaTvaliswinebiT, da ara erovnul 
kanonmdeblobaSi uflebis samarTlebrivi klasifikaciis mixedviT. 
sasamarTlo, Tavisi sazedamxedvelo funqciis ganxorcielebisas, 
mxedvelobaSi iRebs konvenciis arss, mizans da xelSemkveli 
mxareeebis erovnul kanonmdeblobas  (König v. Germany, §89). 

229. principSi, me-6 muxlis 1-li paragrafis  gamoyeneba kerZo 
pirebs Soris davebTan mimarTebaSi, romlebic erovnuli 
kanonmdeblobis mixedviT klasificirdebian rogorc samoqalaqo, ar 
SeiZleba gaxdes davis sagani evropuli sasamarTlos winaSe (Airey v. 

Ireland, § 21). 
 
 e) uflebis kerZo buneba: finansuri ganzomileba 

230. me-6 muxlis 1-li paragrafi moicavs davebs, romlebic 
erovnuli kanonmdeblobis mixedviT ganekuTvneba sajaro-samarTlebriv 
davas da romlis Sedegs gadamwveti mniSvneloba eqneba piris 
samoqalaqo uflebis an movaleobis ganxorcielebisTvis. msgavsi 

xasiaTis samarTlebrivi dava SesaZloa, inter alia,  dakavSirebuli iyos 
miwis nakveTis gayidvis nebarTvasTan (Ringeisen v. Austria, §94),  kerZo 
klinikis marTvis uflebasTan (König v. Germany, §§94-95),  mSeneblobis 
nebarTvasTan (ixileT, inter alia, Sporrong and Lönnroth v. Sweden, § 79),  
religiuri nagebobis sakuTrebasTan da mis gamoyenebasTan (Sâmbata 

Bihor Greco-Catholic Parish v. Romania, § 65), saqmianobis ganxorcielebisTvis 
saWiro administraciul nebarTvasTan (Benthem v. the Netherlands, § 36), 
alkoholuri sasmelebis  gayidvis nebarTvasTan (Tre Traktörer Aktiebolag v. 

Sweden, § 43), an dava, romelic exeba kompensaciis moTxovnas 
samsaxurTan dakavSirebuli daavadebis an ubeduri SemTxvevis gamo 
(Chaudet v. France, § 30). 

zemoaRniSnuli safuZvliT, me-6 muxli gamoiyeneba profesiuli 
organos winaSe disciplinur warmoebasTan dakavSirebiT, rodesac 
profesiuli saqmianobis ganxorcielebis ufleba safrTxis qveS dgas 
(Le Compte, Van Leuven and De Meyere v. Belgium).  Aaseve, me-6 muxli faravs 
davebs, romlebSic saCivari exeba: daudevrobas saxelmwifos mxridan 
(X v. France), administraciuli  gadawvetilebis gauqmebas, rac 
ganmcxadeblis interess zians ayenebs (De Geouffre de la Pradelle v. France),  
ganmcxadeblis wylebSi Tevzaobis akrZalvas  (Alatulkkila and Others v. 

Finland, § 49), administraciul samarTalwarmoebas tenderis mogebasTan 
dakavSirebiT, romelSic ufleba ar moxdes piris diskriminacia 
religiuri mrwamsis an politikuri Sexedulebis gamo safrTxis 
winaSe dgas (Tinnelly & Sons Ltd and Others and McElduff and Others v. the United 

Kingdom, § 61; sapirispiro magaliTisaTvis, ixileT I.T.C. Ltd v. Malta (dec.)). 

231. me-6 muxlis 1-eli paragrafi agreTve gamoiyeneba sisxlis 
samarTalwarmoebis dros mxaris samoqalaqo xasiaTis Suamdgomlobis 
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nawilSi (Perez v. France [GC], §§ 70-71),  garda im SemTxvevisa, rodesac 
naTelia rom samoqalaqo sarCeli  warmodgenilia  piradi 
SurisZiebis an sadamsjelo miznebisaTvis (Sigalas v. Greece, § 29, and 

Mihova v. Italy (dec.)). konvencia me-6 muxlis moqmedebis farglebSi ar 
aqcevs  uflebas, romlis Tanaxmadac SesaZlebelia mesame mxaris 
gasamarTleba an msjavrdeba. imisTvis, rom ufleba moxvdes me-6 
muxlis farglebSi, aucilebelia is iyos msxverplis samoqalaqo 
samarTalwarmoebis dawyebis uflebis ganuyofeli nawili, Tundac 
dava exebodes simbolur reparacias an iseTi samoqalaqo uflebis 
dacvas, rogorica “reputaciis ufleba” (Perez v. France [GC], § 70; 

simbolur kompensaciasTan dakavSirebiT, ixileT saqme Gorou v. Greece 

(no. 2) [GC], § 24).  zemoaRniSnulidan gamomdinare, me-6 muxli gamoiyeneba 
samoqalaqo samarTalwarmoebisas im momentidan, roca ganmcxadebeli 
davis monawile gaxdeba, garda im SemTxvisa Tu ganmcxadebelma 
mkafiod uari ganacxada reparaciis uflebaze. 

232. me-6 muxlis 1-li paragrafi agreTve gamoiyeneba samoqalaqo 
sarCelTan mimarTebiT, romelic exeba xelisuflebis warmomadgenlis 
mier Cadenili arasaTanado mopyrobis faqtisTvis kompensaciis 
moTxovnas (Aksoy v. Turkey, § 92). 
 
v) konvenciis me-6 muxlis moqmedebis gavrceleba sxva davebze 

233. sasamarTlom daadgina, rom me-6 muxlis 1-li paragrafi 
moqmedebs socialur sakiTxebTan dakavSirebul davebTan mimarTebiT, 
rac agreTve moicavs kerZo kompaniidan TanamSromlis daTxovnas 
(Buchholz v. Germany), socialuri uzrunvelyofis TanxebTan 
dakavSirebul saqmiswarmoebas (Feldbrugge v. the Netherlands), Tundac im 
SemTxvevaSi, rodesac sistema ar aris Senatanebze dafuZnebuli (Salesi 

v. Italy), aseve socialuri uzrunvelyofis savaldebulo SenatanTan 
dakavSirebul saqmiswarmoebas (Schouten and Meldrum v. the Netherlands). am 
SemTxvevebSi sasamarTlom CaTvala, rom uflebis da saqmiswarmoebis 
samoqalaqo xasiaTi dominirebda sajaro xasiaTTan SedarebiT. aseve, 
sasamarTlom miiCnia, rom msgavseba arsebobda  socialuri Semweobis 
miRebasa da nacistebis mier ganxorcielebuli devnisaTvis kerZo 
fondidan kompensaciis miRebis uflebas Soris (Woś v. Poland, § 76).  

234. davebi, romlebic exeba sajaro moxeleebs, eqceva me-6 muxlis  
1-li paragrafis farglebSi. sasamarTlom, saqmeSi Pellegrin v. France [GC], 

§§ 64-71, SeimuSava “funqciuri” kriteriumi. sasamarTlom gadawyvita 
axali midgoma gamoeyenebina saqmeSi Vilho Eskelinen and Others v. Finland [GC], 

§§ 50-62. aRniSnuli principis Tanaxmad arsebobs prezumfcia, rom me-6 
muxli faravs sajaro moxeleebis mier wamowyebul davebs, Tumca, 
mtkicebis tvirTi imisa, rom, pirvel rigSi, sajaro moxeleebs ar aqvT 
erovnuli kanonmdeblobiT sasamarTlosTvis mimarTvis ufleba da 
meorec, rom es SezRudva gamarTlebulia, ekisreba mopasuxe 
saxelmwifos. Tu ganmcxadebels aqvs sasamarTlosTvis mimarTvis 
ufleba erovnuli kanonmdeblobiT, am SemTxvevaSi me-6 muxli 
moqmedebs (aRniSnuli exeba SeiaraRebuli Zalebis warmomadgenlebis 
samxedro sasamarTlosTvis mimarTvis uflebasac, ixileT Pridatchenko 
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and Others v. Russia, § 47). rac Seexeba meore kriteriums, sajaro 
moxeleebisTvis sasamarTlosaTvis mimarTvis uflebis ararseboba 
gamarTlebuli unda iyos “saxelmwifos interesebis Semcveli 
obieqturi safuZvliT”, rac TavisTavad avaldebulebs saxelmwifos 
aCvenos, rom  davis sagani pirdapir aris dakavSirebuli saxelmwifos 
funqciebis ganxorcelebasTan an ganacxadi sadavos xdis konkretul 
sajaro moxelesa da saxelmwifos Soris arsebul gansakuTrebul 
kavSirs.Aaqedan gamomdinare, SromiTi davebis, rogoricaa xelfasTan,  
SemweobasTan dakavSirebuli davebi, me-6 muxlis moqmedebis 
farglebidan amoricxvis gamarTleba praqtikulad SeuZlebelia 
(magaliTisTvis, ixileT saqme Vilho Eskelinen and Others v. Finland [GC,], 

romelic exeba policiis TanamSromlebis saCivars specialuri 
pensiebiebTan dakavSirebiT). bolo perdiodSi, sasamarTlom Vilho 

Eskelinen and Others v. Finland saqmeSi SemuSavebuli kriteriumebis 
Sesabamisad me-6 muxlis 1-li paragrafis moqmedeba gaavrcela mTel 
rig davebze romlebic exeboda saelCos TanamSromlis (Cudak v. Lithuania 
[GC], §§ 44-47),  policiis maRali rangis TanamSromlis (Ńikić v. Croatia, 

§§ 18-20), samxedro sasamarTlos oficeris (Vasilchenko v. Russia, §§ 34-36), 
samsaxuridan ukanono gaTavisuflebas.  amasTan, me-6 muxlis moqmedeba 
gavrcelda davebze, romlebic exeba  saparlamento damxmaris 
poziciis dakavebis uflebasTan dakavSirebul samarTalwarmoebas, 
(Savino and Others v. Italy),   mosamarTlis winaaRmdeg wamowyebul 
disciplinur samarTalwarmoebas (Olujić v. Croatia),  prokuroris saCivars 
prezidentis dadgenilebis safuZvelze misi sxva samsaxurSi 
gadayvanis Sesaxeb (Zalli v. Albania (dec). aseve ixileT saqmeSi citirebuli 
sxva Sesabamisi wyaroebi), da sabaJo mosamsaxuris profesiul karieras 
(dawinaurebisaTvis Sida konkursSi monawileobis miRebis uflebas: 
Fiume v. Italy, §§33-36). 

235. me-6 muxlis moqmedeba SesaZloa aseve gavrceldes 
sakonstitucio davebze, im SemTxvevaSi, Tu sakonstitucio 
sasamarTlos gadawvetilebas gadamwveti mniSnveloba eqneba 
samoqalaqo uflebasTan dakavSirebuli, saerTo sasamarTloebSi 
gansaxilveli, davis SedegisTvis (Ruiz-Mateos v. Spain). zemoaRniSnuli ar 
exeba sakonstitucio davebs, sadac, davis sagania gansakuTrebul 
SemTvevaSi pirisTvis moqalaqeobis miniWebis Sesaxeb prezidentis 
brZanebulebis kanoniereba an saqmes, romelic exeba prezidentis mier 
konstituciuri ficis darRvevis saqmiswarmoebas, radgan es davebi ar 
exeba samoqalao uflebebs an movaleobebs (Paksas v. Lithuania [GC], §§65-
66). me-6 muxlis 1-li paragrafis gamoyenebaze sakonstitucio 
sasamarTlos mier dakisrebuli droebiTi RonisZiebis SemTxvevaSi, 
ixileT saqme Kübler v. Germany, §§47-48. 

236. da bolos, me-6 muxli agreTve gamoiyeneba sxva, araqonebriv 
sakiTxebTan dakavSirebiT, rogoricaa garemos dacva, rodesac davis 
procesSi SesaZloa wamoiwios sicocxlis, janmrTelobis an jansaR 
garemoSi cxovrebis uflebasTan dakavSirebulma daveb,a (Taşkın and 

Others v. Turkey); aseve rodesac ganxilvis sagania uflebebi, romlebic 
ukavSirdeba bavSvTa droebiT mzrunvelobaSi gadacemas,  (McMichael v. 

the United Kingdom); bavSvis saskolo ganaTlebas (Ellès and Others v. 
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Switzerland, §§ 21-23); mamobis dadgenas (Alaverdyan v. Armenia (dec.), § 33), 

Tavisuflebis uflebas (Laidin v. France (no. 2)), patimrobis pirobebs 
(magaliTad, dava im SezRudvebis Sesaxeb, romlebic patimrebs exeba 
mkacri reJimis sapyrobileSi (Enea v. Italy [GC], §§ 97-107), an sakanSi 
moTavsebas (Stegarescu and Bahrin v. Portugal), an disciplinuri 
saqmiswarmoebas, romlis Tanaxmadac izRudeba ojaxis wevrebis viziti 
sapyrobileSi (Gülmez v. Turkey, § 30); kargi reputaciis uflebas (Helmers v. 

Sweden, § 27), administraciul dokumentebze wvdomis uflebas (Loiseau v. 

France (dec.)), an policiis monacemTa bazaSi Seyvanas, rac arsebiT zians 
ayenebs ganmcxadeblis reputacias, sakuTrebis uflebas da samsaxuris 
povnis da saarsebo Semosavlis gamomuSavebis SesaZleblobas (Pocius v. 

Lithuania, §§ 38-46,  da Užukauskas v. Lithuania, §§ 32-40), gaerTianebis wevrobis 
uflebas (Sakellaropoulos v. Greece (dec.).Aaseve, sasamarTlom gaavrcela me-6 
muxlis 1-li paragrafis moqmedeba saqmeze, romelic exeboda 
gaerTianebis daregistrirebis uflebis samoqalaqo aspeqts, maSinac 
rodesac erovnuli kanonmdeblobis mixedviT, es ufleba 
ganekuTvneboda sajaro samarTlis sferos (APEH Üldözötteinek Szövetsége 

and Others v. Hungary, §§ 34-35);  sasamarTlom msgavsi gadawvetileba miiRo 
umaRlesi ganaTlebis miRebis uflebasa (Emine Araç v. Turkey, §§ 18-25), Dda 
saSualo ganaTlebis uflebasTan dakavSirebiT (Orńuń and Others v. Croatia 

[GC], § 104).Mme-6 muxlis moqmedebis farglebis gafarToebis Sedegad 
mocemuli muxlSi eqceva ara mxolod qonebrivi uflebebi, aramed 
individualuri, piradi xasiaTis uflebebi.  
 
z) gamomricxavi garemoebebi 

237. davis mxolod qonebrivi mxaris warmoCena ar aris 
sakmarisi samoqalaqo aspeqtiT me-6 muxlis gamoyenebisTvis (Ferrazzini v. 

Italy [GC], § 25). 
238. me-6 muxlis moqmedebis farglebs gareT xvdeba sagadasaxo 

samarTalwarmoebasTan dakavSirebuli saqmeebi, radgan es sfero 
mTlianad ekuTvnis sajaro samsaxuris prerogativas, gadasaxadis 
gadamxdelsa da sazogadoebas Soris urTierTobis sajaro xasiTi 
domonanturi rCeba (Ferrazzini v. Italy [GC], §29). analogiurad, 
gamoiricxeba saqmiswarmoeba sabaJo mosakreblis an baJis Sesaxeb 
(Emesa Sugar N.V. v. the Netherlands (dec.)). 

239. evropuli sasamarTlo  msgavs midgomas irCevs saimgiracio 
sferosTan dakavSirebul saqmeebTan mimarTebiTac, romlebic moicavs 
ucxoelis qveyanaSi Sesvlis,  cxovrebis da gaZevebis pirobebs, 
deportaciasa da politikuri TavSesafris miRebas (ganacxadi 
deportaciis gadawvetilebis gauqmebis Sesaxeb Maaouia v. France [GC] § 38; 

ixileT Peñafiel Salgado v. Spain (dec.), da Mamatkulov and Askarov v. Turkey [GC], §§ 
81-83,  da saqme, romelic exeba TavSesafris  maZiebeli piris sarCels 
TavSesafris miRebaze uaris TqmiT gamowveuli zianis anazRaurebis 
Sesaxeb, miuxedavas imisa, rom  msgavs gadawvetilebas SesaZloa 
hqondes uaryofiTi zemoqmedeba ganmcxadeblis iseT pirad uflebaze, 
rogoricaa ojaxuri cxovrebis pativiscema, Panjeheighalehei v. Denmark 

(dec.)). evropuli sasamarTlos gadawyvetilebiT me-6 muxli ar 
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moqmedebs maSin, rodesac saqme exeba Sengenis sainformacio sistemaSi 
ucxoelis Seyvanas (Dalea v. France (dec.)). me-6 muxlis miznebisaTvis 
pasportis flobisa da moqalaqeobis ufleba ar ganixileba 
samoqalaqo uflebebad  (Smirnov v. Russia (dec.)). TumcaRa, ucxoeli 
moqalaqis moTxovna  ucxo qveyanaSi muSaobis nebarTvis miniWebis 
Taobaze SesaZloa moeqces me-6 muxlis moqmedebis farglebSi, rogorc  
dasaqmebulis aseve  damsaqmeblis interesebis gaTvaliswinebiT,   im 
SemTxvevaSic ki, rodesac erovnuli kanonmdeblobis  Sesabamisad, 

dasaqmebuls ar gaaCnia sasamarTlosTvis miarTvis locus standi, Tu 
samuSao nebarTvis miniWebaze uaris Tqma ganmcxadeblsiTvis mxolod 
procesualur dabrkolebaas warmoadgens da gavlenas ar axdens misi 
uflebis arsebiT aspeqtze (Jurisic and Collegium Mehrerau v. Austria, §§ 54-62). 

240. saqmis Vilho Eskelinen and Others v. Finland [GC] mixedviT, sajaro 
moxeleebTan dakavSirebuli davebi ar eqceva me-6 muxlis farglebSi, 
rodesac xdeba dadgenili ori kriteriumis dakmayofileba (ix. $ 234). 
es aris jariskacis disciplinuri mizeziT gaTavisuflebis SemTxveva,  
rodesac mas  ar  SeuZlia  gadawyvetilebis  tribunalebSi 
gasaCivreba,  vinaidan  gansakuTrebuli  kavSiri  mosarCelesa  da  
saxelmwifos Soris gaxda sadavo (Suküt v. Turkey (dec.)). igive midgoma 
vrceldeba davaze, romelic exeba mosamarTlis gadadgomis Semdgom 
mis samsaxurSi reintegracias (Apay v. Turkey (dec.)). 

241. da bolos, politikuri uflebebi, rogorebicaa arCevnebSi 
kandidaturis wamoyenebisa da Tanamdebobis SenarCunebis ufleba 
(saarCevno dava: ixileT Pierre-Bloch v. France, §50), pensiis miRebis ufleba 
parlamentis yofili wevrisaTvis (Papon v. France (dec.)), an politikuri  
partiis ufleba  ganaxorcielos  politikuri  aqtivobebi (partiis 
daSlis Sesaxeb, ixileT saqme Refah Partisi (The Welfare Party) and Others v. 

Turkey (dec.)) ver ganixileba samoqalaqo uflebebad konvenciis me-6 
muxlis mixedviT. analogiurad, saqmiswarmoeba, rodesac saparlamento 
arCevnebze dakvirvebel arasamTavrobo organizacias ar mieniWa 
daSveba im dokumentaciaze, romelic ar moicavda informacias 
ganmcxadeblis Sesaxeb, me-6 muxlis 1-li paragrafis farglebSi ver 
moeqca (Geraguyn Khorhurd Patgamavorakan Akumb v. Armenia (dec. )).  

garda amisa, sasamarTlom axlaxans kidev erTxel daamtkica, rom 
sasamarTlos sajaro sxdomaze dafiqsirebuli sakiTxebis gaSuqebis 
ufleba ar warmoadgens samoqalaqo uflebas (Mackay and BBC Scotland v. 

the United Kingdom, §§ 20-22).  

 
T) me-6 muxlis gamoyeneba saqmiswarmoebis dros (garda ZiriTadi 

saqmiswarmoebisa) 

242. saqmiswarmoebis pirveladi etapi, romelic exeba droebiTi 
RonisZiebis dakisrebas, rogoricaa sasamarTlos amkrZalavi xasiaTis 
miTiTeba, Cveulebriv ar miiCneoda, rogorc samoqalaqo uflebebisa 
da valdebulebebis “ganmsazRvreli” da Sesabamisad ar 
sargeblobda me-6 muxlis dacviT (ixileT, maT Soris: Verlagsgruppe News 

GmbH v. Austria (dec.), da Libert v. Belgium (dec.)). Tumca, sasamarTlo 
gadauxvia arsebul praqtikas da SeimuSava axali midgoma. saqmeSi, 
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Micallef v. Malta [GC], §§ 83-86, sasamarTlom daadgina, rom me-6 muxlis 
gamoyeneba droebiT RonisZiebebTan mimarTebiT damokidebulia 
garkveuli pirobebis Sesrulebaze. pirvel rigSi,  gansaxilveli 
ufleba, orive saxis - ZiriTadi da amkrZalavi - saqmiswarmoebis dros 
unda iyos “samoqalaqo” xasiaTis, konvenciiT dadgenili mniSvnelobis 
Sesabamisad. meore mxriv, droebiTi RonisZiebis buneba, sagani da 
mizani, iseve rogorc misi zemoqmedeba gansaxilvel uflebaze, unda 
iqnes zedmiwevniT Seswavlili. Tuki droebiTi RonisZieba, miuxedavad 
misi xangrZlivobisa, efeqturad gansazRvravs samoqalaqo uflebasa 
Tu movaleobas, SesaZlebeli iqneba me-6 muxlis gamoyeneba.  

me-6 muxlis gamoyeneba aseve SesaZlebelia droebiTi 
saqmiswarmoebis dros, romelic emsaxureba igive mizans, rasac 
mimdinare ZiriTadi saqmiswarmoeba, rodesac sasamarTlos droebiTi, 
amkrZalavi xasiaTis miTiTeba dauyovnebliv ganxorcielebadia da mas 
mohyveba gadawyvetileba imave uflebis Sesaxeb (RTBF v. Belgium, §§64-65).  

243. rac Seexeba mimdevrobiT sisxlisa da samoqalaqo  
samarTalwarmoebas, Tu saxelmwifos Sida samarTali iTvaliswinebs 
ori etapisgan Semdgar samarTalwarmoebas – pirveli etapi, sadac 
sasamarTlo adgens, arsebobs Tu ara moTxovna zianis anazRaurebaze, 
xolo meore etapi, sadac is gansazRvravs mis odenobas – konvenciis 
me-6 muxlis 1-li paragrafis miznebidan gamomdinare, gonivruli  
iqneba, Tu samoqalaqo ufleba ar miiCneva gansazRvrulad, manamde, 
sanam ar iqneba miRebuli gadawyvetileba Tanxis zusti odenobis 
dadgenis Sesaxeb: uflebis gansazRvras mosdevs ara mxolod 
gadawyvetileba uflebis arsebobis Sesaxeb, aramed misi gamoyenebis 
farglebis Sesaxeb, rac, ra Tqma unda, moicavs zianis Sefasebas (Torri 

v. Italy, §19). 
244. sasamarTlo gadawyvetilebebis aRsrulebasTan mimarTebiT, 

konvenciis me-6 muxlis 1-li paragrafi vrceldeba saqmiswarmoebis 
yvela etapze, romelzec xdeba “samoqalaqo uflebebisa da 
movaleobebis ...... gansazRvra” saqmis arsebiTi mxaris Sesaxeb 
gadawyvetilebis momdevno etapebis CaTvliT.  me--6 muxlis 1-li 
paragrafis miznebisaTvis, sasamarTlos mier gamotanili 
gadawyvetilebis aRsruleba ganxiluli   unda   iqnas   rogorc  
“sasamarTlo   sxdomis” ganuyofeli nawili (Hornsby v. Greece, § 40, da 
Romańczyk v. France, § 53, saqme exeba sasamarTlo gadawyvetilebis 
aRsrulebas, romelic  iZleva uflebas daifaros gadauxdeli sarCos 
davalianeba). imis miuxedavad, gamoiyeneba Tu ara me-6 muxli 
Tavdapirvel saqmiswarmoebasTan mimarTebiT,   aRsrulebis nawili, 
romelic gansazRvravs samoqalaqo uflebebs, ar aris aucilebeli 
gamomdinareobdes saqmiswarmoebidan, romelic iTvaliswinebs me-6 
muxlis gamoyenebas (Buj v. Croatia, §19). ucxo qveynis sasamarTlos mier 
gamocemuli konfiskaciis brZanebis egzekvatura eqceva me-6 muxlis  
farglebSi, mxolod misi samoqalaqo aspeqtis kuTxiT (Saccoccia v. 

Austria (dec.)). 
245. im SemTxvevebSi, rodesac ganacxadebi ukavSirdeba 

saqmiswarmoebis ganaxlebas, me-6 muxli ar gamoiyeneba im 
saqmiswarmoebasTan mimarTebiT, romelic Seexeba saboloo 
gadawyvetilebiT Sewyvetili samoqalaqo saqmis ganaxlebas (Sablon v. 
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Belgium, §86). aRniSnuli agreTve vrceldeba saqmiswarmoebis 
ganaxlebaze, mas Semdeg, rac sasamarTlo konvenciis darRvevas 
daadgens (Verein gegen Tierfabriken Schweiz (VgT) v. Switzerland (no. 2) [GC], § 24). 
Tumca, arsebobs gamonaklisi SemTxvevebi, rodesac 
Sidasaxelmwifoebriv samarTlebriv sistemaSi arsebuli 
saqmiswarmoebis ganaxlebis procedura samoqalaqo moTxovnebis 
dakmayofilebis erTaderTi saSualebaa da misi Sedegi gadamwyvetia 
ganmcxadeblis “samoqalaqo uflebebisa da movaleobebisaTvis” (Melis v. 

Greece, §§19-20). 
 

2. “sisxlissamarTlebrivi braldebis” cneba  

 
 
 
 
 
 
 
a) zogadi principebi 

246. “sisxlissamarTlebrivi braldebis” cnebas aqvs 
“avtonomiuri” mniSvneloba, romelic damoukidebelia wevri 
saxelmwifoebis erovnuli samarTlebrivi sistemebis mier 
gamoyenebuli klasifikaciisgan (Adolf v. Austria, §30). 

247. “braldebis” cneba unda ganimartos konvenciis Sesabamisad. 
amgvarad, igi SeiZleba ganmartebul iqnas, rogorc “uflebamosili 
organos mier pirisaTvis gacemuli oficialuri Setyobineba, rom man 
savaraudod Caidina sisxlisamarTlebrivi danaSauli”, ganmarteba, 
romelic SesabamisobaSia testTan, hqonda Tu ara adgili “arsebiT 
zegavlenas [eWvmitanilis] mdgomareobaze” (magaliTisaTvis ix. Deweer 

v. Belgium, §§42 da 46, da Eckle v. Germany, §73). amrigad, sagzao 
Semowmebisas, piris mier gakeTebulma gancxadebebma, rodesac mas ar 
ganemarta dakiTxvis mizezi an mis winaaRmdeg arsebuli eWvis buneba 
da misi gamomwvevi mizezi, an is, rom SesaZlo iyo mis mier 
gakeTebuli gancxadebebis mis  sawinaaRmdegod gamoyeneba, “arsebiTi 
zegavlena moaxdina” mis mdgomareobaze, Tumca mas formalurad 
brali ar edeboda sisxlissamarTlebriv darRvevaSi (Aleksandr Zaichenko 

v. Russia, §43). sasamarTlom aseve daadgina, rom pirovneba, romelic 
policias hyavda dakavebuli da romelsac mosTxoves ficis dadeba 
manamde, sanam dakiTxavdnen, rogorc mowmes, ukve warmoadgenda 
“sisxlissamarTlebrivi darRvevis” subieqts da mas hqonda dumilis 
ufleba (Brusco v. France,  §§46-50). 

248. rac Seexeba avtonomiur cnebas “sisxlisamarTlebrivi”, 
konvencia ar modis winaaRmdegobaSi  xelSemkvreli saxelmwifoebis  
mier “dekriminalizaciis” mimarTulebiT ganxorcielebul qmedebebTan. 
Tumca, dekriminalizaciis Sedegad “maregulireblad” 
klasificirebuli darRvevebi SesaZloa moeqces 
“sisxlissamarTlebrivi darRvevis” avtonomiuri cnebis qveS. 

me-6 muxlis 1-li paragrafi - saqmis samarTliani ganxilvis ufleba 
 
“1. Yyoveli adamiani ... misTvis wardgenili sisxlissamarTlebrivi braldebis 
safuZvlianobis gamorkvevisas, aRWurvilia gonivrul vadaSi misi saqmis 
samarTliani da saqveynod ganxilvis uflebiT kanonis safuZvelze Seqmnili 
damoukidebeli da miukerZoebeli sasamarTlos mier. ...” 

 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=851899&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=871555&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=871555&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695294&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695346&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695346&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695353&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863026&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863026&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=875630&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

73 

 

saxelmwifoebisaTvis amgvari samarTaldarRvevebis gamoricxvis 
diskreciis micemam SeiZleba gamoiwvios Sedegebi, romlebic 
winaaRdegobaSi mova konvenciis sagansa da mizanTan (Öztürk v. Germany, § 
49). 

249. aTvlis wertili imis Sesafaseblad, Tu rodis gamoiyeneba 
konvenciis me-6 muxlis sisxlissamarTlebrivi aspeqti, eyrdnoba 
kriteriumebs, romlebic xazgasmulia saqmeSi Engel and Others v. the 

Netherlands (§§ 82-83): (1) klasifikacia Sidasaxelmwifoebriv samarTalSi; 
(2) darRvevis xasiaTi; (3) im sasjelis  simkacre,  romelic  
SeiZleba daekisros pirs. 

250. pirveli kriteriumi aris fardobiTi mniSvnelobis da 
gamoiyeneba mxolod, rogorc aTvlis wertili. Tu 
Sidasaxelmwifoebriv kanonmdeblobaSi samarTaldarRvevas 
sisxlisamarTlebrivi klasifikacia gaaCnia, maSin aRniSnul faqts 
eniWeba gadamwyveti mniSvneloba. winaaRmdeg SemTxvevaSi  sasamarTlo 
gverds auvlis erovnul klasifikacias da ganixilavs mocemul 
darRvevasTan dakavSirebuli proceduris arsebiT realur 
mgomareobas. 

251. meore kriteriumis Sefasebisas, romelsac meti mniSvneloba 
eniWeba (Jussila v. Finland [GC], § 38), gaTvaliswinebuli unda iqnas Semdegi 
faqtorebi: 
- aris Tu ara mocemuli samarTlebrivi norma mimarTuli mxolod 
calkeuli  jgufisken an Tu mas zogadad savaldebulo xasiaTi 
gaaCnia (Bendenoun v. France, § 47); 

- aris Tu ara saqmiswarmoeba inicirebuli saxelmwifo uwyebis mier, 
romelic kanoniTaa uflebamosili aRsrulebaze (Benham v. the United 

Kingdom [GC], § 56); 
- aqvs Tu ara samarTlebriv normas sadamsjelo an Semakavebeli 
mizani  (Öztürk v. Germany, § 53, and Bendenoun v. France, § 47); 

- aris Tu ara sasjelis dakisreba damokidebuli bralis dadgenaze 
(Benham v. the United Kingdom [GC], § 56); 
- rogor klasificirdeba msgavsi procedurebi evropis sabWos sxva  
wevr-saxelmwifoebSi (Öztürk v. Germany, § 53); 

- is faqti, rom samarTaldarRveva ar iwvevs nasamarTlobas, SesaZloa 
iyos mniSvnelovani, Tumca ara gadamwyveti, vinaidan aRniSnuli 
Cveulebriv gamomdinareobs Sidasaxelmwifoebrivi klasifikaciidan 
(Ravnsborg v. Sweden, §38). 
 252. mesame kriteriumi ganisazRvreba Sesabamisi kanonmdeblobiT 
gaTvaliswinebul, SesaZlo maqsimalur sasjelze miTiTebiT (Campbell 

and Fell v. the United Kingdom, § 72 da Demicoli v. Malta, § 34). 
 253. saqmeSi, Engel and Others v. the Netherlands, mocemuli meore da 
mesame kriteriumebi alternatiulia da ara kumulaciuri; imisaTvis, 
rom gamoyenebul iqnas me-6 muxli, sakmarisia, mocemul 
samarTaldarRvevas, konvenciis konteqstSi, gaaCndes 
sisxlissamarTlebrivi xasiaTi, an samarTaldarRveva, romlis 
CadenisTvisac pirs daekisra sanqcia,  Tavisi xasiaTiTa da simkacris 
xarisxiT, zogadad miekuTvnebodes “sisxlissamarTlebriv” sferos 
(Öztürk v. Germany, § 54, and Lutz v. Germany, § 55). Tumca, kumulaciuri 
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midgoma, SesaZloa, gamoyenebul iqnas im SemTxvevaSi, Tu calkeuli 
kriteriumebis analizi ar iZleva saSualebas miRweul iqnas naTeli 
daskvna sisxlisamarTlebrivi braldebis Sesaxeb (Bendenoun v. France, 

§47). 
 254. me-6 muxlis sam paragrafSi mocemuli terminebi 
“sisxlissamarTlebrivi braldeba” da “samarTaldarRvevis CadenaSi 
braldebuli” gamoiyeneba identur SemTxvevebTan mimarTebiT. 
Sesabamisad, me-6 muxlis gamoyenebisaTvis arsebuli kritermiumi erTi 
da igive iqneba samive paragrafisaTvis. 
 
 b) ZiriTadi principebis gamoyeneba  

disciplinuri saqmiswarmoeba 

255. samxedro disciplinis winaaRmdeg mimarTuli 
samarTaldarRvevebi, romelTa Cadenas mohyveba ramodenime Tviani 
disciplinuri sasjeli, eqceva konvenciis me-6 muxlis 
sisxlissamarTlebrivi nawilis farglebSi (Engel and Others v. the 

Netherlands, § 85). amis sapirispirod, mkacri sasjeli ori dRiT, miCneul 
iqna, rogorc Zalian xanmokle, imisaTvis, rom miekuTvnebdes “sisxlis 
samarTlis” sferos Engel and Others v. the Netherlands, § 85). 

256. konvenciis me-6 muxli danamdvilebiT gamoiyeneba samxedro 
sasamarTloebis samarTalwarmoebis dros (Findlay v. the United Kingdom, § 
69). 

257. profesiuli xasiaTis disciplinur saqmiswarmoebasTan 
mimarTebiT, sakiTxi Riad rCeba, vinaidan sasamarTlom ar CaTvala 
saWirod ganexila es sakiTxi da daaskvna, rom aRniSnuli 
saqmiswarmoeba eqceoda samoqalaqo samarTlis nawilis qveS (Albert and 

Le Compte v. Belgium, §30). disciplinuri saqmiswarmoebis SemTxvevaSi, 
romelic ukavSirdeba sajaro moxelis savaldebulo pensiaze 
gasvlas, sasamarTlom daadgina, rom amgvar samarTalwarmoebas me-6 
muxlis Sesabamisad ar gaaCnda “sisxlissamarTlebrivi” xasiaTi, 
rameTu saxelmwifos uflebamosilma pirebma moaxerxes 
gadawyvetileba moeqciaT administraciul sferoSi (Moullet v. France 

(dec.)). 

258. rodesac saqme exeba “saTanado nebarTvas” cixis konteqstisa  
da  masSi arsebuli  specialuri  disciplinuri reJimis 
gaTvaliswinebiT, me-6 muxli SeiZleba gamoyenebul iqnas cixeSi 
arsebuli disciplinis winaaRmdeg mimarTul samarTaldarRvevebTan 
dakavSirebiT, braldebis xasiaTisa da sasjelis bunebisa da 
simkacris gaTvaliswinebiT (rogorc es moxda, saqmeSi, Ezeh and Connors 

v. the United Kingdom [GC], § 82, romelic exeboda braldebas probaciis 
oficris mkvlelobis muqarisa da sasjelaRsrulebis dawesebulebis 
oficerze TavdasxmisaTvis, rasac Sedegad mohyva ormocdaSviddRiani 
damatebiTi patimroba; amis sapirspirod, saqmeSi, Ńtitić v. Croatia, §§ 51-
63, me-6  muxli  ar  iqna gamoyenebuli  disciplinur  
samarTalwarmoebasTan mimarTebiT, romelsac  Sedegad  mohyva  
ganmcxadeblis  SviddRiani  patimroba samartoo sakanSi da sami Tvis 
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ganmavlobaSi cixis teritoriaze gadaadgilebis SezRudva, 
dakisrebuli sasjelis vadis gazrdis gareSe). 

259. miuxedavad amisa, sasjelaRsrulebis sistemasTan 
dakavSirebuli saqmiswarmoeba, rogorc aseTi, ar regulirdeba me-6 
muxlis sisxlissamarTlebrivi nawiliT.  Sesabamisad, patimris 
ganTavseba mkacri zedamxedvelobis qveS arsebul ganyofilebaSi, ar 
warmoadgens sisxlissamarTlebriv braldebas; sasamarTlosadmi 
mimarTvis ufleba, amgvari zomebisa da Tanmxlebi SezRudvebis 
gasaCivrebis mizniT, ganxilul unda iyos me-6 muxlis, 1-li 
paragrafis samoqalaqo nawilis qveS (Enea v. Italy [GC], § 98). 

260. samarTalwarmoebis dros wesrigis darRvevis gamo 
sasamarTlos mier miRebuli zomebi (sasamarTlos upativcemuloba) ar 
eqceva me-6 muxlis farglebSi, vinaidan aRniSnuli disciplinuri 
uflebamosilebis ganxorcielebis msgavsia (Ravnsborg v. Sweden, § 34, da 
Putz v. Austria, §§33-37). Tumca, sasjelis xasiaTisa da simkacridan 
gamomdinare, SeiZleba me-6 muxli iqnas gamoyenebuli sasamarTlos 
upativcemulobisaTvis braldebisas, Tu es ukanaskneli 
Sidasaxelmwifoebrivi kanonmdeblobiT klasificirdeba, rogorc 
sisxlissamarTlebrivi darRveva (saqme, Kyprianou v. Cyprus [GC], §§ 61-64 
exeboda sasjels, romelic xuTdRian patimrobas iTvaliswinebda) an 
maregulirebeli samarTaldarRveva (saqme, Zaicevs v. Latvia, §§ 31-36,  
romelic exeba samdRian administraciuli patimrobas). 

261. rac Seexeba sasamarTlo gamoZiebis konfidencialurobis 
darRvevas, unda dadgindes sxvaoba, erTis mxriv, im pirTa mimarT, 
romlebic sxva danarCenebze metad arian valdebulni daicvan 
gamoZiebis konfidencialuroba, rogorebic arian mosamarTleebi, 
advokatebi da sasamarTlos funqcionirebasTan dakavSirebuli 
yvela piri, da meores mxriv, im mxareebis mimarT, romlebic ar Sedian 
sasamarTlo sistemis disciplinur sferoSi (Weber v. Switzerland, §§ 33-34). 

262. parlamentis upativcemulobis SemTxvevaSi sasamarTlo 
ganasxvavebs, erTi mxriv, sakanonmdeblo xelisuflebis 
uflebamosilebas daareguliros sakuTari saqmiswarmoeba, romelic 
exeba misi wevrebis privilegiebis winaaRmdeg Cadenil darRvevebs da 
meore mxriv, gafarToebul iurisdiqcias dasajos pirebi, romlebic 
ar arian misi wevrebi parlamentis miRma Cadenili qmedebebisaTvis. 
pirveli SemTxveva SeiZleba ganxilul iqnas, rogorc disciplinuri 
xasiaTis mqone, rodesac sasamarTlo meore SemTxvevas ganixilavs, 
rogorc sisxlisamarTlebriv movlenas, zogadi gamoyenebisa da 
mosalodneli sasjelis simkacris gaTvaliswinebiT, romelic 
SeiZleba daekisros pirs (samoc dRemde patimroba da jarima saqmeSi, 
Demicoli v. Malta, §32). 
 
saqmiswarmoeba administraciuli, sagadasaxado, sabaJo da 
konkurenciis samarTlis sferoSi  

263. Semdegi administraciuli darRvevebi eqceva me-6 muxlis 
sisxlissamarTlebrivi nawilis farglebSi: 
- sagzao xasiaTis samarTaldarRvevebi, romlebic isjeba finansuri 
sanqciebiTa da avtomanqanis marTvis SezRudvebis iseTi formebiT, 
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rogoricaa jarima an diskvalifikacia (Lutz v. Germany, § 182; Schmautzer v. 

Austria; da Malige v. France); 

- sazogadoebrivi wesrigis winaaRmdeg mimarTuli naklebad mZime 
samarTaldarRvevebi (Lauko v. Slovakia); 
- socialuri uzrunvelyofis kanonmdeblobis winaaRmdeg mimarTuli 
samarTaldarRvevebi (saqmianobis dafarva, miuxedavad dakisrebuli 
jarimis simcirisa, Hüseyin Turan v. Turkey, §§ 18-21). 

264. amis sapirispirod, sasamarTlo ar miiCnevs, rom me-6 muxli 
unda iqnas gamoyenebuli iseTi gamafrTxilebeli zomebis miRebisas, 
rogoricaa marTvis mowmobis dauyovneblivi CamorTmeva (Escoubet v. 

Belgium [GC]). 
265. me-6 muxli gamoiyeneba sagadasaxado da sauravis dakisrebis 

Sesaxeb saqmiswarmoebisas, Semdeg elementebze dayrdnobiT: (1) 
kanonmdebloba, romelic awesebs jarimebs, exeba yvela moqalaqes, 
vinc gadasaxads ixdis; (2) sauravis dakisreba ar isaxavda miznad 
fulad kompensacias, aramed warmoadgenda sasjels ganmeorebiTi 
samarTaldarRvevis aRsakveTad; (3) misi dakisreba moxda zogadi 
normidan gamomdinare, rogorc Semakavebeli, ise sadamsjelo 
miznebisaTvis; da (4) sauravs gaaCnda realuri safuZveli (Bendenoun v. 

France). darRvevis sisxlissamarTlebrivi xasiaTi SesaZloa sakmarisi 
aRmoCndes me-6 muxlis gamosayeneblad, miuxedavad sagadasaxado 
sauravis simcirisa (xelmeored Sefasebuli sagadasaxado 
davalianebis 10%, Jussila v. Finland [GC], §38). 

266. Tumca, me-6 muxlis moqmedeba ar vrceldeba, arc “wminda” 
sagadasaxado SefasebasTan dakavSirebul saqmiswarmoebaze da arc 
vadagadacilebuli gadasaxadis procentTan dakavSirebul 
saqmiswarmoebaze, vinaidan aRniSnuli RonisZiebebi arsebiTad 
mimarTulia sagadasaxado uwyebebisaTvis miyenebuli zianis fuladi 
kompensaciisaken da ara samarTaldarRvevis ganmeorebiT Cadenis 
aRsakveTad (Mieg de Boofzheim v. France (dec.)). 

267. me-6 muxlis sisxlissamarTlebrivi nawili gamoiyeneba sabaJo 
da (Salabiaku v. France)  konkurenciis samarTalsa (Société Stenuit v. France) da 
sasamarTlos mier finansur saqmeebTan dakavSirebiT dakisrebul 
jarimebTan (Guisset v. France) mimarTebiT. 

 
politikuri sakiTxebi 

268. saarCevno sanqciebi, rogorebicaa diskvalifikacia 
kandidaturis dayenebaze da saxelmwifo xazinaSi im Tanxis Setanis 
valdebuleba, romelic utoldeba zedmet saarCevno danaxarjebs, ar 
regulirdeba me-6 muxliT (Pierre-Bloch v. France, §§ 53-60). 

269. politikuri partiebis daSlasTan dakavSirebuli 
samarTalwarmoeba Seexeba politikur uflebebs da Sesabamisad ar 
eqceva me-6 muxlis 1-li paragrafis farglebSi (Refah Partisi (the 

Welfare Party) and Others v. Turkey* (dec.)). 
270. me-6 muxli ar gamoiyeneba parlamentis mier Seqmnil 

sagamoZiebo komisiebTan mimarTebiT, vinaidan aRniSnuli organoebi 
iZieben sazogado da sajaro interesebis Semcvel SemTxvevebs (Montera 

v. Italy (dec.)). 
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271. lustraciis Sesaxeb saqmiswarmoebasTan dakavSirebiT, 

sasamarTlom axlaxans daadgina, rom sisxlissamarTlebrivi 
mniSvnelobis mqone aspeqtebis dominirebam (samarTaldarRvevis 
xasiaTi – yalbi deklaracia lustraciis Sesaxeb – da sasjelis 
xasiaTi da simkacre – xangrZlivi periodis ganmavlobaSi calkeuli 
saqmianobebis akrZalva) SesaZloa aRniSnuli saqmiswarmoeba moaqcios 
konvenciis me-6 muxlis sisxlissamarTlebrivi nawilis farglebSi 
(Matyjek v. Poland (dec.); amis sapirispirod, ixileT Sidabras and Džiautas v. 

Lithuania (dec.)). 
272. me-6 muxli ar gamoiyeneba sisxlissamarTlebrivi 

mniSvnelobiT, impiCmentTan dakavSirebul saqmiswarmoebasTan 
mimarTebiT, saxelmwifos prezidentis winaaRmdeg konsitituciis 
gansakuTrebiT mZime darRvevisaTvis (Paksas v. Lithuania [GC], §§ 66-67).  

 
gaZeveba da eqstradicia 

273. ucxoelTa gaZevebis procedurebi ar eqceva me-6 muxlis 
sisxlissamarTlebrivi nawilis farglebSi, imis miuxedavad, rom isini 
SeiZleba ganixilebodes sisxlissamarTlebriv konteqstSi (Maaouia v. 

France [GC], §39). Mmsgavsi gansakuTrebuli midgoma vrceldeba 
saeqstradicio saqmiswarmoebasa (Peñafiel Salgado v. Spain (dec.)) an 
dapatimrebis evropul orderTan dakavSirebul saqmiwarmoebasTan 
mimarTebiT (Monedero Angora v. Spain (dec.)). 

274. amis sapirispirod, Tavisuflebis aRkveTis Secvla 
deportaciiT da saxelmwifos teritoriidan aTi wlis vadiT gaZeveba, 
rodesac pirs ar mieca SesaZlebloba gamoexata sakuTari  
Sexedulebebi  da aranairi garemobebi ar iyo gaTvaliswinebuli, 
garda sisxlis samarTlis axali normis kvazi-avtomaturi 
gamoyenebisa, unda ganixilebodes, rogorc imave saxis sasjeli, 
romelic pirveladi msjavrdebis dros daekisra pirs (Gurguchiani v. 

Spain, §§ 40 da 47-48). 

 
sisxlissamarTlebrivi warmoebis, damatebiTi saqmiswarmoebis 
sxvadasxva etapebi  da Semdgomi samarTlebrivi dacvis saSualebebi 

275. sazogadoebrivi wesrigis darRvevis an danaSaulis 
aRsakveTad miRebul zomebze ar vrceldeba me-6 muxliT 
gaTvaliswinebuli garantiebi (gansakuTrebuli zedamxedveloba 
policiis mier – Raimondo v. Italy, § 43; an arasrulwlovanisaTvis 
micemuli gafrTxileba, misi skoleli gogonebis Seuracxyofis gamo: 
R. v. the United Kingdom (dec.)). 

276. me-6 muxli gamoiyeneba iZulebiT micemuli Cvenebis 
SemTxvevebSic, sxva saqmiswarmoebis ararsebobis drosac ki, an Tu ar 
moxda ganmcxadeblis damnaSaved cnoba saqmiswarmoebis ZiriTad 
etapebze (magaliTad, avtomanqanis mflobelad  daregistrirebul  
pirovnebas  daekisra  jarima, vinaidan man uari ganacxada im 
pirovnebis piradi monacemebis Sesaxeb informaciis miwodebaze, 
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romelic sagzao SemTxvevisas marTavda mis avtomanqanas, imis 
miuxedavad, rom ZiriTadi samarTalwarmoeba arc ki yofila 
dawyebuli – ixileT : O’Halloran and Francis v. the United Kingdom [GC], § 35). 

277. me-6 muxlis sisxlisamarTlebrivi nawili, principSi, ar 
gamoiyeneba saqmiswarmoebis dros, romelic exeba ganacxadebs 
iuridiuli daxmarebis Sesaxeb (Gutfreund v. France, §§ 36-37). 

278. sakonfiskacio RonisZiebebi, romlebic uaryofiT gavlenas 
axdens mesame mxaris sakuTrebis uflebebze, maT winaaRmdeg 
sisxlissamarTlebrivi saqmiswarmoebis dawyebis safrTxis 
ararsebobis SemTxvevaSi, ar aris sakmarisi “sisxlissamarTlebrivi 
braldebis gansasazRvrad” (sahaero xomaldis CamorTmeva saqmeSi, Air 

Canada v. the United Kingdom, § 54; oqros monetebis konfiskacia, AGOSI v. the 

United Kingdom, §§ 65-66). Tumca, administraciuli gafrTxileba da 
gamocemis konfiskacia (romelic eTnikur siZulvils aRvivebs),  maTi  
Semakavebeli  da sadamsjelo miznebisa da sasjelis simkacris 
gaTvaliswinebiT, miekuTvneba sisxlissamarTlebriv sferos (Balsytė-

Lideikienė v. Lithuania, § 61). 
279. rac Seexeba sasamarTlomde arsebul process (mokvleva, 

gamoZieba), sasamarTlo sisxlissamarTlebriv warmoebas ganixilavs, 
rogorc erT mTlians. amrigad, me-6 muxlis rigi moTxovnebi, 
rogorebicaa gonivruli vadis moTxovna an dacvis ufleba, SesaZloa 
agreTve aqtualuri iyos aRniSnul etapze, imdenad, ramdenadac maTi 
Tavdapirveli Seusrulebloba, saqmis samarTliani ganxilvisaTvis 
SesaZloa seriozuli zianis Semcveli aRmoCndes (Imbrioscia v. Switzerland, 

§ 36). Tumca, is, Tu ra saxiT gamoiyeneba dacvis es garantiebi 
winaswari gamoZiebis dros, saqmiswarmoebis specialur 
maxasiaTeblebsa da saqmis garemoebebzea damokidebuli (John Murray v. 

the United Kingdom, § 62). 
280. miuxedavad imisa, rom gamoZiebis mawarmoebeli 

mosamarTleebi ar gansazRvraven “sisxlissamarTlebriv braldebas”, 
maT mier miRebuli zomebi pirdapir gavlenas axdenen Sesabamisi 
samarTalwarmoebis msvlelobasa da samarTlianobaze, maT Soris 
Tavad sasasamarTloze. Sesabamisad, me-6 muxlis 1-li paragrafi 
SesaZloa gamoyenebul iqnas gamoZiebis mawarmoebeli mosamarTlis 
mier gatarebuli sagamoZiebo procedurebis drosac,  Tumca, me-6 
muxlis 1-li paragrafiT gaTvaliwinebuli zogierTi saproceso 
garantia SesaZloa ar iqnas gamoyenebuli (Vera Fernández-Huidobro v. Spain, 

§§108-14). 
281. rac Seexeba saparlamento imunitetis safuZvelze 

sisxlisamarTlebrivi warmoebis SeCerebas, imis miuxedavad, rom 
sisxlis samarTalwarmoebis dasrulebisas konkretuli Sedegis 
dadgomis an, sisxlissamarTlebrivi braldebis wayenebis Semdgom 
formaluri msjavrdebisa an piris gamarTlebis SemTxvevaSi ar 
arsebobs me-6 muxliT gaTvaliswinebuli ufleba, udavod arsebobs 
piris ufleba gonivrul vadaSi mosmenil iqnas misi saqme 
sasamarTlos mier, mas Semdeg, rac sasamarTlo warmoeba sruli 
moculobiT daiwyeba. Sesabamisad, parlamentis wevris SeuZlebloba 
moixsnas Tanamdebobaze yofnis ganmavlobaSi moqmedi saparlamento 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=819526&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=699015&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695816&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695816&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695295&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695295&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=842746&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=842746&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695729&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695857&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695857&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=860526&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

79 

 

imuniteti, sisxlis samarTalwarmoebisas Tavis dacvis mizniT, eqceva 
me-6 muxlis pirveli paragrafis farglebSi (Kart v. Turkey [GC], §§ 67-70). 

282. me-6 muxlis 1-li paragrafi gamoiyeneba nebismieri 
“sisxlissamarTlebrivi braldebis” gansazRvrisaTvis gamiznuli 
saqmiswarmoebis mTliani procesis ganmavlobaSi, maT Soris msjavris 
dakisrebis drosac (magaliTad sakonfiskacio samarTalwarmoebis 
dros, rodesac erovnul sasamarTloebs eZlevaT saSualeba Seafason, 
is odenoba, romlis Sesabamisadac unda gamoices brZaneba 
konfiskaciis Sesaxeb – ixileT Phillips v. the United Kingdom, § 39). me-6 
muxlis sisxlisamarTlebrivi nawili SesaZloa, agreTve, gamoyenebul 
iqnas saqmiswarmoebis drosac, romelsac Sedegad mohyveba 
dagegmarebis nebarTvis gareSe aSenebuli saxlis dangreva, vinaidan 
dangreva SesaZloa ganxilul iqnas rogorc “sasjeli” (Hamer v. Belgium, 

§ 60; me-7 muxlTan dakavSirebiT, ix. sanapiro zolSi ukanono 
mSeneblobis gamo miwis nakveTis CarmoTmevis saqme, Sud Fondi Srl and 

Others v. Italy (dec.)). Tumca, me-6 muxli ar gamoiyeneba saqmiswarmoebis 
dros, romelic iTavliswinebs pirveladi sasjelis axali sisxlis 
samarTlis kodeqsis ufro xelsayrel debulebebTan Sesabamisobis 
moyvanas (Nurmagomedov v. Russia, § 50). 

283. saqmiswarmoeba dakisrebuli sasjelis aRsrulebis Sesaxeb, 
rogoricaa saqmiswarmoeba amnistiis gamoyenebis mizniT (Montcornet de 

Caumont v. France (dec.)), saqmiswarmoeba Sewyalebis Sesaxeb (Aldrian v. Austria 

(dec.)), saqmiswarmoeba msajvrdebul pirTa gadayvanis Sesaxeb 
konvenciis Sesabamisad (Szabó v. Sweden (dec.), Tumca amis sapirispiro 
gadawyvetileba, ixileT saqmeSi Buijen v. Germany, §§ 40-45, saqmis 
konrketuli garemoebebis gaTvaliswinebiT), an saqmiswarmoeba 
egzekvaturis Sesaxeb ucxo qveynis sasamarTlos mier gamotanili 
konfiskaciis BbrZanebis aRsrulebasTan dakavSirebiT (Saccoccia v. Austria 

(dec.)), ar eqceva me-6 muxlis sisxlissamarTlebrivi nawilis 
farglebSi. 

284. me-6 muxliT gaTvaliswinebuli garantiebi vrceldeba 
sakasacio saCivrebze (Meftah and Others v. France [GC], § 40) da 
sakonstitucio samarTalwarmoebaze (Gast and Popp v. Germany, §§ 65-66); 

agreTve, ixileT Caldas Ramírez de Arrellano v. Spain (dec.)), rodesac amgvari 
samarTalwarmoeba Semdgom moaxdens gavlenas Sesabamis sisxlis 
samarTalwarmoebaze da damdgari Sedegi SesaZloa gadamwyveti 
aRmoCndes msjavrdebul pirTaTvis. 

285. da bolos, me-6 muxli ar vrceldeba saqmiswarmoebaze saqmis 
ganaxlebis Sesaxeb, vinaidan am muxlis mniSvnelobidan gamomdinare, 
pirovnebas, romlis mimarTac gamotanili gadawyvetileba saboloo 
gaxda da romelic moiTxovs misi saqmis ganaxlebas, ar “edeba 
bralad sisxlissamarTlebrivi darRvevis Cadena” (Fischer v. Austria (dec.)). 

mxolod saqmis ganaxlebis moTxovnis dakmayofilebis Sedegad 
dawyebuli axali saqmiswarmoeba SeiZleba CaiTvalos sisxlis 
samarTlebrivi braldebis dadgenis mizniT ganxorcielebul 
samarTalwarmoebad (Löffler v. Austria, §§ 18-19). amis msgavsad, me-6 muxli ar 
gamoiyeneba evrosasamarTlos mier darRveviis dadgenis Sedegad 
ganaxlebuli sisxlisamarTlebrivi warmoebis dros (Öcalan v. Turkey 
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(dec.)). Tumca, sakontrolo gadasinjvis mizniT dawyebuli 
saqmiswarmoeba, romelsac Sedegad mohyveba saboloo 
gadawyvetilebaSi cvlilebis Setana, eqceva me-6 muxlis 
sisxlissamarTlebrivi nawilis farglebSi (Vanyan v. Russia, §58). 

 
  g) KkavSiri konvenciis an misi oqmebis danarCen muxlebTan 

286. me-5 muxlis 1-li paragrafis g) punqti uSvebs mxolod 
sisxlissamarTlebrivi warmoebidan gamomdinare Tavisuflebis 
aRkveTas. aRniSnuli aSkaraa misive formulirebidan, romelic 
wakiTxuli unda iqnas a) punqtsa da me-3 paragrafTan erTad, romlebic 
qmnian erT mTlians (Ciulla v. Italy, § 38). amrigad, “sisxlissamarTlebrivi 
braldebis” cneba, agreTve, relevanturia me-5 muxlis  1-li 
paragrafis a) da g) punqtebisa da  me-3  paragrafiT 
gaTvaliswinebuli  garantiebis  gamoyenebisaTvis (magaliTad, 
ixileT Steel and Others v. the United Kingdom, §49). saqmiswarmoeba, romelic 
exeba, mxolod me-5 muxlis 1-li paragrafis sxva punqtebiT 
gaTvaliswinebul mizezebs, rogoricaa suliT avadmyofi piris 
dakaveba (punqti (e)), ar eqceva  me-6  muxlis  sisxlissamarTlebriv 
nawilSi (Aerts v. Belgium, § 59). 

287. miuxedavad me-5 muxlis me-4 paragrafsa da me-6 muxlis 1-l 
paragrafs Soris arsebuli mWidro kavSirisa sisxlis 
samarTalwarmoebis sferoSi, gaTvaliswinebul unda iqnas, rom 
aRniSnuli ori muxli emsaxureba gansxvavebul miznebs da 
Sesabamisad, me-6 muxli ar awesrigebs  me-5 muxlis me-4 paragrafiT 
gaTvaliswinebul samarTalwarmoebas dakavebis samarTlianobis 
ganxilvis Sesaxeb, romelic warmoadgens lex specialis me-6 muxlTan 
mimarTebiT (Reinprecht v. Austria, §§ 36, 39, 48 da 55). 

288. konvenciis me-7 muxliT gaTvaliswinebuli “sasjelis” cneba, 
aseve avtonomiur koncefcias warmoadgens (Welch v. the United Kingdom, § 

27).  sasamarTlosTvis “sasjelis” arsebobis Sefasebisas, aTvlis 
wertilia sakiTxi, mosdevda Tu ara misi dakisreba 
“sisxlissamarTlebriv darRvevas”. amasTan dakavSirebiT,  
gamoyenebul  unda  iqnas saqmeSi  Engel and Others warmodgenili sami 
nawilisagan Semdgari testi (Brown v. the United Kingdom (dec.)). 

289. da bolos, “sisxlissamarTlebrivi darRvevisa” da 
“sasjelis” cnebebi SesaZloa,agreTve, relevanturi iyos#7 oqmis me-2 
da me-4 muxlebis gamoyenebis dros (Grecu v. Romania, § 81, da Sergey 

Zolotukhin v. Russia [GC], §§ 52-57).  
 

3. “piradi cxovrebisa” da “ojaxuri cxovrebis” arsi 

 
 
 
 
 
 
 

muxli 8 – piradi da ojaxuri cxovrebis daculobis ufleba 
 
“1. yvelas aqvs ufleba, rom daculi iyos misi piradi da ojaxuri cxovreba, 
sacxovrisi da mimowera. 
2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis 
Sesabamisad da aucilebelia demokratiul sazogadoebaSi erovnuli 
uSiSroebis, sazogadoebrivi usafrTxoebis, qveynis ekonomikuri keTildReobis 
interesebisaTvis, uwesrigobisa Tu danaSaulis Tavidan asacileblad, 
janmrTelobisa an moralis, anda sxvaTa uflebebisa da Tavisuflebebis 
dasacavad.” 
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a) me-8 muxlis gamoyenebis farglebi 

290. imis miuxedavad, rom me-8 muxli miznad isaxavs pirovnuli 
avtonomiis oTxi sferos dacvas – piradi cxovreba, ojaxuri 
cxovreba, sacxovrisi da piradi mimowera – aRniSnuli sferoebi ar 
aris urTierTgamomricxavi da miRebuli zoma SesaZloa erTdroulad 
axdendes gavlenas rogorc pirad, ise ojaxur cxovrebaze (Menteş and 

Others v. Turkey, § 73; Stjerna v. Finland, § 37; López Ostra v. Spain, § 51; Burghartz v. 

Switzerland, § 24; da Płoski v. Poland, § 32). 

 
b) “piradi cxovrebis” sfero 

291. ar arsebobs  piradi  cxovrebis  cnebis  amomwuravi  
gansazRvreba (Niemietz v. Germany, § 29), Tumca, aRniSnul termins gaaCnia 
farTo mniSvneloba (Peck v. the United Kingdom, § 57, da Pretty v. the United 

Kingdom, § 61) da moicavs Semdeg sferoebs: 
- pirovnebis fizikuri, fsiqologiuri an moraluri xelSeuxebloba 
(X and Y v. the Netherlands, §22), samedicino mkurnalobisa da 
fsiqiatriuli gamokvlevebis (Glass v. the United Kingdom, §§ 70-72; Y.F. v. 

Turkey, §33, iZulebiTi ginekologiuri Semowmebis Sesaxeb; Matter v. 

Slovakia, § 64; da Worwa v. Poland, § 80) aseve fsiqikuri janmrTelobis 
CaTvliT (Bensaid v. the United Kingdom, §47); orsuli qalebis fizikuri 
xelSeuxebloba abortTan mimarTebiT, (Tysiąc v. Poland, §§ 107 and 110, and A, 

B and C v. Ireland [GC], §§ 244-46);  ojaxSi Zaladobis msxverplis fizikuri 
da fsiqologiuri xelSeuxebloba (Hajduová v. Slovakia, § 46); 

- pirovnebis fizikuri da socialuri identobis aspeqtebi (magaliTad, 
informaciis mopovebis ufleba piris warmomavlobisa da mSoblebis 
vinaobis dadgenis mizniT: ix. Mikulić v. Croatia, § 53, da Odièvre v. France 

[GC], § 29); rac Seexeba piris vinaobis damadasturebeli dokumentebis 
CamorTmevas, ixileT Smirnova v. Russia, §§ 95-97; 
- pirovnebis saxeli da gvari (Mentzen v. Latvia (dec.); Burghartz v. Switzerland, 

§ 24; Guillot v. France, §§ 21-22; Güzel Erdagöz v. Turkey, § 43; da Losonci Rose and 

Rose v. Switzerland, § 26); 

- piris ojaxuri mdgomareoba, rac warmoadgens misi pirovnuli da 
socialuri identobis ganuyofel nawils (Dadouch v. Malta, § 48); 

- samarTlebrivi normebis gansazRvra, romelic aregulirebs mamis 
urTierTobas savaraudo SvilTan (magaliTad, saqmiswarmoeba, 
romelic moicavs davas mamobis dadgenasTan dakavSirebiT, Rasmussen v. 

Denmark, § 33, and Yildirim v. Austria (dec.)); 

- piris ufleba mis gamosaxulebasa da fotoebze (Von Hannover v. 

Germany, §§ 50-53; Sciacca v. Italy, § 29; and Reklos and Davourlis v. Greece, § 40); 

- pirovnebis reputacia (Chauvy and Others v. France, § 70; Pfeifer v. Austria, § 35; 

Petrina v. Romania, § 28; da Polanco Torres and Movilla Polanco v. Spain, § 40) da 

Rirseba (A. v. Norway, § 64); 
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- sqesi (B. v. France, §§ 43-63), aRniSnuli, agreTve, moicavs  operaciis  
Semdgom,  transseqsualebis  samarTlebrivi aRiarebis uflebas 
(Christine Goodwin v. the United Kingdom [GC], § 77); 

- seqsualuri orientacia (Dudgeon v. the United Kingdom, § 41); 

- seqsualuri cxovreba (Dudgeon v. the United Kingdom, § 41); Laskey, Jaggard and 

Brown v. the United Kingdom, § 36; da A.D.T. v. the United Kingdom, §§ 21-26); 

- sxva adamianebTan urTierTobisa da gare samyarosTan kavSiris 
damyarebis ufleba (Niemietz v. Germany, § 29); 

- socialuri kavSiri Camosaxlebul migrantebsa da im sazogadoebas 
Soris, romelSic isini cxovroben, arsebobisa an sxvagvari “ojaxuri 
cxovrebis” miuxedavad (Üner v. the Netherlands [GC], § 59); 
- emociuri urTierTobebi erTi sqesis or pirovnebas Soris (Mata 

Estevez v. Spain (dec.)); 

- piradi ganviTarebisa da pirovnuli damoukideblobis ufleba 
(Pretty v. the United Kingdom, §§ 61 da 67, romelic exeba pirovnebis arCevans 
Tavidan aicilos is, rasac miiCnevs misi cxovrebis uRirs da 
samwuxaro  dasasrulad), Tumca, aRniSnuli ar moicavs yvela 
sazogadoebriv qmedebas, romlis ganxorcielebac pirs ganzraxuli 
aqvs sxva admianebTan  erTad  (magaliTad,  gareul  cxovelebze  
nadiroba  meZebari ZaRlebiT (Friend and Others v. the United Kingdom (dec.), §§ 

40-43); 
- pirovnebis ufleba gadawyvitos rogor da rodis unda dasruldes 
misi cxovreba imis gaTvaliswinebiT, rom igi imyofeba iseT 
mdgomareobaSi, rom ZaluZs sakuTari Tavisufali nebis gamoxatva da 
Sesabamisi qcevis ganxorcieleba (Haas v. Switzerland, § 51); 
- pativiscema piris uflebisa, gaakeTos arCevani, gaxdes an ar gaxdes 
mSobeli genetikuri TvalsazrisiT (Evans v. the United Kingdom [GC], § 71), 
maT Soris ufleba SerCeul iqnas is garemobebi, romelSic pirs unda 
gaxdes mSobeli (Ternovszky v. Hungary, § 22, romelic exeba saxlSi 
mSobiarobas). Tumca, sasamarTlom Riad datova Tema, unda 
mowesrigdes Tu ara Svilad ayvanis sakiTxi mxolod me-8 muxliT, 
maSin rodesac sasamarTlom daadgina, rom martoxela pirebis ufleba 
erovnuli kanonmdeblobis Sesabamisad, moipovon Svilad ayvanis 
ufleba, eqceva me-8 muxlis farglebSi (E.B. v. France [GC], §§ 46 da 49; 
aseve, ixileT Svilad ayvanis xelmisawvdomobis proceduris 
uzrunvelyofis Sesaxeb Schwizgebel v. Switzerland, § 73). konvencia ar 
uzrunvelyofs uflebas pirisaTvis, romelmac aiyvana bavSvi, 
daasrulos Svilad ayvanis procesi (Goţia v. Romania (dec.)); 

- profesiuli an biznes saqmianoba (Niemietz v. Germany, § 29; Halford v. the 

United Kingdom, § 44; da Özpınar v. Turkey, § 46) da SezRudvebi calkeul 
profesiasa an dasaqmebis xelmisawvdomobaze (Sidabras and Džiautas v. 

Lithuania, §§ 47-50; Bigaeva v. Greece, §§ 22-25); 

- uSiSroebis samsaxuris an sxva saxelmwifo uwyebis mier mopovebuli 
da daculi piradi an sajaro saxis failebi an monacemebi (Rotaru v. 

Romania [GC], §§ 43-44; Amann v. Switzerland [GC], §§ 65-67; da Leander v. Sweden, § 

48; rac Seexeba dnm-is sqemebs, ujredebis   nimuSebsa da TiTis   
anabeWdebs, ixileT S. and Marper v. the United Kingdom [GC], §§ 68-86; 
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sqesobrivi danaSaulis Camden pirTa Sesaxeb erovnuli monacemTa 
bazis Canawerebis Taobaze, ixileT Gardel v. France, § 58); 
- informacia pirovnebis janmrTelobis Sesaxeb (magaliTad, 
informacia aiv inficirebis, Z. v. Finland, § 71, da C.C. v. Spain, § 33; an 
reproduqciuli SesaZleblobebis Sesaxeb, K.H. and Others v. Slovakia, § 44), 

da informacia pirovnebis janmrTelobasTan dakavSirebuli riskis 
Sesaxeb (McGinley and Egan v. the United Kingdom, § 97, da Guerra and Others v. Italy, 

§ 60); 

- eTnikuri kuTvnileba (S. and Marper v. the United Kingdom [GC], § 66, da 
Ciubotaru v. Moldova, §53) da erovnuli umciresobebis ufleba 
SeinarCunon sakuTari identoba da warmarTon piradi da ojaxuri 
cxovreba maTi tradiciebis mixedviT (Chapman v. the United Kingdom [GC], § 

73); 

- informacia religiuri da filosofiuri mrwamsis Sesaxeb (Folgerø 

and Others v. Norway [GC], § 98); 

- SezRuduli SesaZleblobebis mqone pirTa calkeuli uflebebi: 
dadgenil iqna, rom me-8 muxli gamoiyeneba, pirisadmi moTxovnis 
arsebobis SemTxvevaSi, gadaixados samxedro samsaxuridan 
gaTavisuflebis gadasaxadi, miuxedavad samxedro samsaxurisaTvis 
Seusabamod cnobisa (Glor v. Switzerland, § 54),  magram ar igulisxmeba 
SezRuduli SesaZleblobebis mqone piris ufleba, aradadegebis dros 
moipovos wvdoma sanapirosa da zRvaze (Botta v. Italy, § 35). 

292. piradi cxovrebis daculobis uflebaSi Carevis formebi 
moicavs Semdegs:  
- Cxreka da amoReba (McLeod v. the United Kingdom, § 36, da Funke v. France, § 
48); 
- pirovnebis gaCereba da Cxreka sazogadoebrivi TavSeyris  adgilebSi 
(Gillan and Quinton v. the United Kingdom, §§ 61-65); 
- komunikaciisa da satelefono saubrebisaTvis Tvalyuris devneba 
(Halford v. the United Kingdom, § 44, da Weber and Saravia v. Germany (dec.), §§ 76-79), 

Tumca ara, aucilebliv, saidumlo agentebis gamoyeneba (Lüdi v. 

Switzerland, § 40); 
- sazogadoebrivi TavSeyris adgilebis video TvalTvali, rodesac 
vizualuri monacemebi iwereba, inaxeba da xdeba sajarod 
xelmiswvdomi sazogadoebisaTvis (Peck v. the United Kingdom, §§57-63); 
- adgilmdebareobis ganmsazRvreli globaluri sistemiT pirovnebis 
TvalTvali da am gziT miRebuli monacemebis damuSaveba da gamoyeneba 
(Uzun v. Germany, § 52);  
- damsaqmeblis mier TanamSromelze video TvalTvalis ganxorcieleba 
(saqme Köpke v. Germany (dec.), qurdobaSi eWvmitanili supermarketis 
molaris Sesaxeb); 
- garemos sastiki dabinZureba, romelic potenciurad zegavlenas 
axdens pirTa keTildReobaze da xels uSlis maT sacxovrisis 
gamoyenebaSi, da amgvarad uaryofiTad moqmedebs maT pirad da ojaxur 
cxovrebaze (López Ostra v. Spain, § 51, da Tătar v. Romania, § 97). aRniSnuli 
agreTve moicavs, cixis maxloblad arsebuli nagavsayrelidan 
wamosuli Semawuxebeli sunis sakiTxsac, romelic aRwevda patimris 
saknamde. es ukanaskneli, Tavis mxriv, miCneul iqna rogorc 
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erTaderTi “sacxovrebli farTi”, romliTac patimars SeeeZlo 
esargebla ramodenime wlis manZilze (Brânduşe v. Romania, §§64-67), 
garemos xmauriT dabinZureba (Deés v. Hungary, §§ 21-24, sagzao 
moZraobidan  warmoqmnili xmauris Sesaxeb da Mileva and Others v. Bulgaria, 

§ 97, sadac saqme exeboda usiamovnebas, romelic ganpirobebuli iyo 
sacxovrebel korpusSi ganTavsebuli kompiuteruli klubis 
arsebobiT); 
- ojaxis wevrebis dakrZalvis SemTxvevebi, romelTa mimarT agreTve, 
gamoiyeneba, me-8 muxli, Tumca zogjer sasamarTlo ar gansazRvravs, 
aRniSnuli Careva ukavSirdeba piradi Tu ojaxuri cxovrebis cnebas: 
saxelmwifos uflebamosili pirebis mier gakveTis Semdgom 
ojaxisaTvis bavSvis gvamis gadaWarbebulad gvian dabruneba (Pannullo 

and Forte v. France, § 36); ganmcxadeblis gardacvlili meuRlis ferflis 
Semcveli yuTis gadatanaze uari (Elli Poluhas Dödsbo v. Sweden, § 24); dedis 
ufleba daeswros mkvdradSobili Cvilis dakrZalvis ceremonias da 
gadaasvenos gvami Sesabamisi satransporto saSualebiT (Hadri-Vionnet v. 

Switzerland, § 52); 
- abortis akrZalva, rodesac aRniSnulis mizans warmoadgens 
janmrTelobisa da/an keTildReobis uzrunvelyofa, Tumca me-8 muxli 
ar SeiZleba ganimartos, rogorc abortis gakeTebis uflebis miniWeba 

(A, B and C v. Ireland [GC], §§214 da 216); 
- calkeuli garemoebebis arsebobisas TviTneburi uari moqalaqeobis 
miniWebaze, Tumca konkretuli moqalaqeobis mopovebis ufleba, 
rogorc aseTi, ar aris konvenciiT uzrunvelyofili (Karassev and family 

v. Finland (dec.)).   
293. maSin rodesac, me-8 muxli uzrunvelyofs pirTaTvis im 

sferos arsebobas, sadac maT aqvT SesaZlebloba, Tavisuflad 
moaxdinon pirovnuli ganviTareba da realizacia (Brüggemann and 

Scheuten v. Germany, § 55), aRniSnuli ar Semoifargleba mxolod im 
zomebiT, romlebic gavlenas axdenen pirebze, maT saxlSi an kerZo 
SenobaSi: pirovnebasa da sxva pirTa Soris arsebobs 
urTierTmoqmedebis zona sazogadoebriv konteqstSic ki, romelic 
eqceva piradi cxovrebis farglebSi (P.G. and J.H. v. the United Kingdom, §§ 
56 da 57). 

294. yvela qmedeba, romelic uaryofiT gavlenas axdens fizikur 
an moralur xelSeuxeblobaze, ar uSlis xels piradi cxovrebis 
daculobis uflebis ganxorcielebas. Tumca, mopyrobam, romelic 
Tavisi simwvaviT, ar aRwevs me-3 muxliT dadgenil zRvars, SeiZleba 
daarRvios me-8 muxliT gaTvaliswinebuli piradi cxovrebis ufleba, 
rodesac is sakmaod uaryofiTad zemoqmedebs fizikur an moralur 
xelSeuxeblobaze (Costello-Roberts v. the United Kingdom, § 36). agreTve, 
SesaZloa arsebobdes viTareba, romlis drosac me-8 muxls SeuZlia 
uzrunvelyos dacva dakavebis im pirobebTan mimarTebiT, romlebic 
Tavisi simwvaviT ar aRweven  me-3  muxliT  dadgenil zRvars  (Raninen 

v. Finland, § 63). 

g) “ojaxuri cxovrebis” sfero 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=849034&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=876970&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=877468&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=697745&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=697745&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=791606&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=828965&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=828965&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=878721&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=668752&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=668752&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=816971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=816971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=697542&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695681&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696000&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696000&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

85 

 

295. ojaxuri  cxovrebis  cneba  warmoadgens  avtonomiur  
koncefcias  (Marckx v. Belgium, sasamarTlos ganCinea, § 31 da Marckx v. 

Belgium, komisiis angariSi, § 69). Sesabamisad, “ojaxuri cxovrebis” 
arsebobis sakiTxi upirveles yovlisa damokidebulia praqtikaSi 
realurad arsebul mWidro pirovnul urTierTkavSirze (K. v. the 

United Kingdom (dec.)). amrigad, sasamarTlo ganixilavs de facto ojaxuri 
urTierTkavSiris faqtebs, rogoricaa ganmcxadeblebis Tanacxovreba, 
ojaxuri cxovrebis kanonieri aRiarebis ararsebobis SemTxvevaSi 
(Johnston and Others v. Ireland, § 56). sxva faqtorebi, moicavs urTierTobis 
xangrZlivobas da wyvilebis SemTxvevaSi, arsebobda Tu ara maT 
Soris seriozuli urTierTobebi, rac gamoixata saerTo Svilis 
gaCenaSi (X, Y and Z v. the United Kingdom [GC], § 36). Tumca, ar arsebobs 
ojaxuri cxovrebis farglebis amomwuravi gansazRvreba, sasamarTlos 
praqtikis mixedviT, igi moicavs Semdegs: 
 
mSoblad gaxdomis ufleba 

296.  iseve rogorc “piradi cxovrebis” cneba, “ojaxuri 
cxovrebis” cnebac moicavs pirTa uflebas, daculi iqnas maTi 
gadawyvetilebebi gaxdnen genetikuri mSoblebi (Dickson v. the United 

Kingdom [GC], § 66). Sesabamisad, wyvilis ufleba mimarTos samedicino 
Carevas nayofis Casaxvis mizniT, eqceva me-8 muxlis farglebSi, 
rogorc piradi da ojaxuri cxovrebis gamoxatuleba (S.H. and Others v. 

Austria, § 60). Tumca, calke mdgari me-8 muxlis debulebebi ar axdens 
arc ojaxis Seqmnisa da arc Svilad ayvanis uflebiT uzrunvelyofas 
(E.B. v. France [GC]).  

bavSvebis Sesaxeb 

297. rac Seexeba bunebriv kavSirs dedasa da Svils Soris, 
ixileT Marckx v. Belgium, § 31, da Kearns v. France, § 72. 

298. daqorwinebuli wyvilis ojaxSi gaCenili bavSvi warmoadgens 
am urTierTobis ipso jure nawils; ramdenadac, bavSvis gaCenis momentidan 
da am faqtidan gamomdinare, arsebobs kavSiri bavSvsa da mSoblebs 
Soris, romelic sakmarisia ”ojaxuri cxovrebis” dasadgenad da 
romelic ar gawydeba, garda gamonaklisi SemTxvevebisa (Ahmut v. the 

Netherlands, § 60; Gül v. Switzerland, § 32; Berrehab v. the Netherlands, § 21; da 
Hokkanen v. Finland, § 54). 

299. biologiur mamasa da mis Svils Soris, romelic qorwinebis 
gareSe aris gaCenili, kavSiris arsebobis dasadgenad, relevanturi 
faqtorebi SeiZleba moicavdes Tanacxovrebas, mSoblebs Soris 
arsebuli urTierTobis xasiaTs da mamis interess Svilis mimarT 
(Keegan v. Ireland, §§ 42-45; M.B. v. the United Kingdom (dec.); Nylund v. Finland (dec.); 

L. v. the Netherlands, §§ 37-40; da Shavdarov v. Bulgaria, § 40).  
300. miuxedavad amisa, rogorc wesi, Tanacxovreba ar warmoadgens 

aucilebel pirobas ojaxuri cxovrebisaTvis mSoblebsa da Svilebs 
Soris (Berrehab v. the Netherlands, § 21). 

301. rac Seexeba ayvanil Svilebs da maT mSvilebel mSoblebs, 
ixileT X v. France (dec.); X v. Belgium and the Netherlands (dec.); da Pini and Others 
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v. Romania, §§139-40 da 143-48. kanonieri da namdvili Svilad ayvana 
SesaZloa warmoadgendes “ojaxur cxovrebas” Tanacxovrebisa an 
bavSvsa da mSvilebel mSoblebs Soris raime saxis realuri kavSiris 
ararsebobis SemTxvevaSic (Pini and Others v. Romania, §§143-48).   

302.  sasamarTlom SesaZloa scnos de facto “ojaxuri cxovrebis” 
arsebobis faqti, droebiT aRmzrdel mSoblebsa da maTTan 
moTavsebul bavSvs Soris, erTad gatarebuli drois, urTierTobis 
xarisxisa da zrdasrulis mier bavSvis mimarT nakisri rolis 
gaTvaliswinebiT (Moretti and Benedetti v. Italy, §§ 48-52). 

303. rac Seexeba kavSirs, bavSvsa da uaxloes naTesavebs Soris, 
rogorebic arian bebia-babua da SviliSvilebi (ramdenadac aseTma 
naTesavebma SesaZloa mniSvnelovani roli iTamaSon ojaxur 
cxovrebaSi), ixileT Price v. the United Kingdom (dec.) da Bronda v. Italy, § 51. 

304. ojaxuri cxovreba ar wydeba, rodesac samzrunvelod xdeba 
bavSvis gadacema (Johansen v. Norway, §52) an rodesac mSoblebi 
ganqorwindebian (Mustafa and Armağan Akın v. Turkey, § 19). 

305. imigraciis Sesaxeb saqmeebSi, mSoblebsa da sruwlovan 
Svilebs Soris ojaxuri cxovreba ar dgindeba, Tu ar iqneba naCvenebi 
damokidebulebis damatebiTi elementebi, garda Cveulebrivi emociuri 
kavSirisa (Kwakye-Nti and Dufie v. the Netherlands (dec.) da Slivenko v. Latvia [GC], § 
97). Tumca amgvari kavSiri SesaZloa gaTvaliswinebul iqnas “piradi 
cxovrebis” nawilis qveS (Slivenko v. Latvia [GC], § 97). saqmeebSi, romlebic 
exeba axalgazrda srulwlovnebs, visac jer kidev ar SeuqmniaT 
sakuTari ojaxi, sasamarTlom daadgina, rom maTi urTierToba 
mSoblebTan da ojaxis uaxloes wevrebTan, aseve, warmoadgens 
“ojaxur cxovrebas” (Maslov v. Austria [GC], § 62).  
 
wyvilebis Sesaxeb 

306. me-8 muxliT gaTvaliswinebuli  cneba “ojaxi” ar 
Semoifargleba mxolod daqorwinebul pirTa urTierTobebiT da 
SeiZleba moicavdes sxva de facto “ojaxur kavSirs”, sadac mxareebi 
qorwinebis gareSe cxovroben erTad (Johnston and Others v. Ireland, § 56). 

307. Tanacxovrebis ararsebobis drosac ki, SesaZloa arsebobdes 
sakmarisi kavSiri ojaxuri cxovrebis dasadgenad (Kroon and Others v. the 

Netherlands, § 30). 
308. qorwinebebi, romlebic ar Seesabamebian erovnul 

kanonmdeblobas, ar warmoadgenen dabrkolebas “ojaxuri cxovrebis” 
dasadgenad (Abdulaziz, Cabales and Balkandali v. the United Kingdom, § 63). wyvili, 
romelic imyofeba mxolod religiur qorwinebaSi, romelic ar aris 
aRiarebuli erovnuli kanonmdeblobiT, eqceva me-8 muxliT 
gaTvaliswinebuli ojaxuri cxovrebis farglebSi. Tumca me-8 muxli 
ar SeiZleba ganimartos, rogorc saxelmwifosaTvis valdebulebis 
dakisreba, rom scnos religiuri qorwineba, magaliTad, samemkvidreo 
uflebebsa da memkvidreebisaTvis gaTvaliswinebul pensiebTan 
mimarTebiT (Şerife Yiğit v. Turkey [GC], §§ 97-98 da 102). 

309. sakuTriv niSnoba ar warmoadgens ojaxur cxovrebas 
(Wakefield v. the United Kingdom (dec.)). 
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 310. erTi sqesis wyvili, romelic cxovrobs stabilur 
urTierTobaSi, eqceva “ojaxuri cxovrebis” cnebis qveS, iseve rogorc 
gansaxvavebuli sqesis wyvili Soris arsebuli urTierToba (Schalk and 

Kopf v. Austria, §§ 92-94, da P.B. and J.S. v. Austria, § 30). 

 

 
sxva urTierTobebis Sesaxeb 

311. “ojaxuri cxovreba” aseve SeiZleba arsebobdes 
dedmamiSvilebs Soris da deidebs/biZebsa da disSvilebs/ZmisSvilebs 
Soris (Moustaquim v. Belgium, § 36, and Mustafa and Armağan Akın v. Turkey, § 19). 
Tumca, tradiciuli midgoma aris is, rom axlo naTesauri kavSirebi, 
romlebic ar akmayofilebs “ojaxuri cxovrebis” kriteriumebs, 
rogorc wesi eqceva “piradi cxovrebis farglebSi” (Znamenskaya v. 

Russia, § 27 da masSi miTiTebuli wyaroebi). 

 
materialuri interesebi 

312. “ojaxuri cxovreba” ar moicavs mxolod socialur, moralur 
an kulturul urTierTobebs; is, agreTve, moicavs, materialuri saxis 
interesebs, rac sxva danarCenTan erTad gamoxatulia, rCenis 
valdebulebebiT da im valdebulebiT, romelic xelSemkvrel 
saxelmwifoTa umetesobas asaxuli aqvs erovnul kanonmdeblobaSi 
qonebis garkveuli nawilis miniWebis saxiT (frangulad, “réserve 

héréditaire”). amgvarad, sasamarTlom daadgina, rom memkvidreobis ufleba 
Svilebsa da mSoblebs Soris da bebia-babuebsa da SviliSvilebs 
Soris, imdenad mWidro kavSirSia ojaxur cxovrebasTan, rom eqceva me-
8 muxlis farglebSi (Marckx v. Belgium, § 52, and Pla and Puncernau v. Andorra, 

§ 26). Tumca, me-8 muxli ar moiTxovs, rom bavSvi gardacvlili piris 
memkvidred iqnas cnobili samkvidros miRebis mizniT (Haas v. the 

Netherlands, § 43). 
313. sasamarTlom daadgina, rom ojaxebisaTvis Semweobis 

gadacema, saSualebas aZlevs saxelmwifos „sayovelTaod aCvenos Tavis 
pativiscema ojaxuri cxovrebis mimarT“ konvenciis me-8 muxlis 
Sesabamisad; amgvarad, Semweoba eqceva am debulebis farglebSi (Fawsie 

v. Greece, § 28). 
314. ,,ojaxuri cxovrebis” cneba ar gamoiyeneba, ganmcxadeblis 

sacolis gardacvalebis Semdgom, mis mier mesame mxaris winaaRmdeg 
zianis anazRaurebis Taobaze Setanili saCivris arsebobis dros 
(Hofmann v. Germany (dec.)). 
 

4. ,,sacxovrisisa” da ,,mimoweris” cnebebi 

 
 
 
 
 
 

muxli 8 – piradi da ojaxuri cxovrebis daculobis ufleba 
 
“1. yvelas aqvs ufleba, rom daculi iyos misi piradi da ojaxuri cxovreba, 
sacxovrisi da mimowera. 
2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis 
Sesabamisad da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
sazogadoebrivi usafrTxoebis, qveynis ekonomikuri keTildReobis 
interesebisaTvis, uwesrigobisa Tu danaSaulis Tavidan asacileblad, 
janmrTelobisa an moralis, anda sxvaTa uflebebisa da Tavisuflebebis 
dasacavad.” 
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a) me-8 muxlis gamoyenebis farglebi 

315. imis miuxedavad, rom me-8 muxli miznad isaxavs pirovnuli 
avtonomiis oTxi sferos dacvas – piradi cxovreba, ojaxuri 
cxovreba, sacxovrisi da piradi mimowera – aRniSnuli sferoebi ar 
aris urTierTgamomricxavi da miRebuli zoma SesaZloa erTdroulad 
axdendes gavlenas rogorc pirad, ise ojaxur cxovrebaze da 
sacxovrissa an mimoweraze (Menteş and Others v. Turkey, § 73; Klass and Others v. 

Germany, § 41; López Ostra v. Spain, § 51; da Margareta and Roger Andersson v. 

Sweden, § 72). 
 

b) ,,sacxovrisis” cnebis sfero 

316. sacxovrisi avtonomiuri koncefciaa. warmoadgens Tu ara 
konkretuli sacxovrebeli me-8 muxlis 1-li paragrafiT 
gaTvaliswinebul ,,sacxovriss”, damokidebuli iqneba faqtobriv 
garemoebebze, gansakuTrebiT, sakmarisi da gangrZobadi kavSirebis 
arsebobaze garkveul adgilTan mimarTebiT (Prokopovich v. Russia, § 36; 

Gillow v. the United Kingdom, § 46; da McKay-Kopecka v. Poland (dec.)). garda amisa, 
me-8 muxlis inglisur versiaSi naxsenebi termini „home“ ar unda 
ganimartos viwrod, ramdenadac mis frangul eqvivalents „domicle“ 

gaaCnia ufro farTo konotacia (Niemietz v. Germany, § 30). aRniSnuli 
koncefcia:  

- moicavs sxva piris kuTvnili saxlis dakavebas yovelwliurad, 
mniSvnelovani periodebiT (Menteş and Others v. Turkey, § 73).  me-8 muxlis 
miznebisaTvis, savaldebulo ar aris, rom ganmcxadebeli 
warmoadgendes “sacxovrisis” mesakuTres; 
- ar moicavs, mxolod kanonierad dafuZnebul sacxovreblebs (Buckley 

v. the United Kingdom, § 54, da Prokopovich v. Russia, § 36); 
- SesaZloa, amrigad, moicavdes socialur sacxovriss, romelic 
dakavebuli aqvs ganmcxadebels, rogorc mdgmurs, imis miuxedavad, 
rom dakavebis ufleba Sewyvetilia Sidasaxelmwifoebrivi 
kanonmdeblobis mixedviT (McCann v. the United Kingdom, § 46); 

- ar moicavs mxolod tradiciul sacxovriss da gamomdinare aqedan, 
SesaZloa vrceldebodes, magaliTad, qaravnebsa da sxva ara-
fiqsirebul sadgomebze (Buckley v. the United Kingdom komisiis daskvna, § 
64, da Chapman v. the United Kingdom [GC], §§71-74); 
- SeiZleba, aseve moicavdes meore sacxovrebels an agaraks (Demades v. 

Turkey, §§ 32-34). 
- SeiZleba, moicavdes saqmianobasTan dakavSirebul Senoba-nagebobebs, 
im SemTxvevaSi, rodesac ar arsebobs aSkara gansxvaveba piris samuSao 
adgilsa da pirad sacxovrebels Soris, an saqmian da pirad 
aqtivobebs Soris (Niemietz v. Germany, §§29-31); 
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- SeiZleba, aseve, moicavdes kompaniis registrirebul ofiss, 
filialebs an saqmianobasTan dakavSirebul sxva uZrav qonebas (Société 

Colas Est and Others v. France, § 41); 

- ar vrceldeba miwis nakveTze sacxovrisis aSenebis ganzraxvaze  an 
konkretul farTobze arsebul saZirkvelze (Loizidou v. Turkey, § 66); 

- ar moicavs samrecxaos, romelic erTdroulad ekuTvnis korpusis 
TanamesakuTreebs da gankuTvnilia iSviaTi gamoyenebisTvis (Chelu v. 

Romania, § 45), msaxiobis gasaxdel oTaxs (Hartung v. France (dec.)) an miwis 
farTobs, sadac mesakuTreebi varjiSoben an misdeven sports 
(magaliTad, nadirobas: ix. Friend and Others v. the United Kingdom (dec.), § 45). 

Tumca, Tu ganmcxadebeli iTxovs “sacxovrisad” iyos aRiarebuli is 
sakuTreba, romelic ganmcxadeblis mier arasodes, an TiTqmis 
arasdros yofila dakavebuli, an ar yofila dakavebuli 
mniSvnelovani drois ganmavlobaSi, kavSiri sakuTrebasTan imdenad 
sustia, rom ar iwvevs raime an calke sakiTxis  warmoSobas me-8 
muxlis farglebSi (ixileT magaliTad, Andreou Papi v. Turkey, § 54). aseTi 
sakuTrebis memkvidreobiT miRebis SesaZlebloba ar warmoadgens 
sakmaris safuZvels imisaTvis, rom igi ganxilul iqnas, rogorc 
“sacxovrisi” (Demopoulos and Others v. Turkey (dec.) [GC], §§ 136-37). 

 
 g) Carevis magaliTebi 

317. SesaZlo Careva sacxovrisis pativiscemis uflebaSi moicavs: 
- sacxovrisis ganzrax dangrevas (Selçuk and Asker v. Turkey, § 86); 
- gadaadgilebul pirTaTvis sacxovrisSi dabrunebaze uaris Tqmas 

(Cyprus v. Turkey [GC], §§ 165-77); 

- Cxrekas (Murray v. the United Kingdom, § 88; Chappell v. the United Kingdom, §§ 50 
da 51; da Funke v. France, § 48) da sxva saxis SeRwevas sacxovrisSi 
policiis mier  (Evcen v. the Netherlands (dec.), da Kanthak v. Germany (dec.)); 

- dagegmarebis gadawyvetilebebs (Buckley v. the United Kingdom, § 60) da 
savaldebulo-Sesyidvis brZanebebs (Howard v. the United Kingdom (dec.)); 

- garemos problemebs (López Ostra v. Spain, § 51; Powell and Rayner v. the United 

Kingdom, § 40; da Deés v. Hungary, §§ 21-24); 

- satelefono mosmenebs (Klass and Others v. Germany, § 41); 

- im piradi nivTebis dacvis movaleobis Seusruleblobas, romlebic 
qmnian sacxovrisis nawils (Novoseletskiy v. Ukraine). 

318. zogierTi saxis RonisZieba, romelic sacxovrisiT sargeblobas 
exeba, ganxilul unda iqnas 1-li damatebiTi oqmis 1-li muxlis 
farglebSi. aRniSnuli SeiZleba moicavdes:  

- eqspropriaciis standartul SemTxvevebs (Mehmet Salih and Abdülsamet 

Çakmak v. Turkey, § 22; Mutlu v. Turkey, § 23); 
- ijaris gansazRvrul aspeqtebs, rogoricaa qiravnobis 
gadasaxadis odenoba (Langborger v. Sweden, § 39). 
319. amave logikiT, zogierTi RonisZieba, romelic warmoadgens me-8 

muxlis darRvevas, avtomaturad ar gulisxmobs 1-li damatebiTi oqmis 
1-li  muxlis darRvevasac (Surugiu v. Romania). 
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320.  rac Seexeba pozitiur valdebulebebs, sacxovrisis pativiscemis 
movaleobam SesaZloa moicvas xelisuflebis mier uflebis dacvisken 
mimarTuli zomebis miReba fizikuri pirebis urTierTobis sferoSic 
ki, magaliTad, sacxovrebelSi SeRwevisa da Carevis prevencia (zemoT, § 

59 da masSi citirebuli wyaroebi, aseve Novoseletskiy v. Ukraine
,
 § 68). 

 
d) “korespondenciis”  cnebis farglebi 

321. korespondenciis pativicemis ufleba miznad isaxavs daicvas 
piradi komunikaciis konfidencialuroba (B.C. v. Switzerland (dec.)). 
Sesabamisi ganmartebis Tanaxmad, igi moicavs Semdeg sferoebs:  

– werilebi fizikur pirebs Soris, maSinac ki rodesac gamgzavni an 
mimRebi patimaria (Silver and Others v. the United Kingdom, § 84, da Mehmet Nuri 

Özen and Others v. Turkey, § 41), sabaJos TanamSromelTa mier CamorTmeuli 
amanaTebis CaTvliT (X v. the United Kingdom (dec.)); 

– satelefono saubrebi (Klass and Others v. Germany, §§ 21 da 41; Malone v. the 

United Kingdom, § 64; da Margareta and Roger Andersson v. Sweden, § 72), maTTan 
dakavSirebuli informacia, TariRi, xangrZlivoba, akrefili 
nomrebis CaTvliT (P.G. and J.H. v. the United Kingdom, § 42); 

– peijeris gzavnilebi (Taylor-Sabori v. the United Kingdom); 

– eleqtronuli komunikaciis Zveli saSualebebi, rogoriaa teleqsi 

(Christie v. the United Kingdom (dec.)); 

– eleqtronuli gzavnilebi (el-fosta) da informacia, romelic 
miRebulia internetis piradi gamoyenebis kontrolis Sedegad  

(Copland v. the United Kingdom, §§ 41-42); 

– kerZo radio (X and Y v. Belgium (dec.)), magram ara im SemTxvevaSi, rodesac 
igi vrceldeba sajaro sixSiris meSveobiT da xelmisawvdomia 

sxvebisTvis (B.C. v. Switzerland (dec.)); 

– korespondencia, romelic mopovebulia saqmiani urTierTobebis 
meSveobiT, an saqmiani adgilsamyofelidan (Kopp v. Switzerland, § 50, da 
Halford v. the United Kingdom, §§ 44-46); 

– iuridiuli firmis Cxrekis dros amoRebuli eleqtronuli 
monacemebi (Wieser and Bicos Beteiligungen GmbH v. Austria, § 45). 

1.  korespondenciis Sinaarss Carevis sakiTxis gadawyvetisaTvis 
mniSvneloba ar aqvs  (A. v. France, §§ 35-37, da Frérot v. France, § 54). 

2.  ar arsebobs de minimis principi, imisaTvis rom adgili hqondes 
Carevas: sakmarisia erTi werilis gaxsnac ki (Narinen v. Finland, § 32). 

3.  dReisTvis, korespondenciasTan dakavSirebiT, sasamarTlos 
dadgenili aqvs Semdegi pozitiuri valdebulebebi:  

– piradi saubrebis sazogadoebisaTvis gamJRavnebis Tavidan acilebis  
valdebuleba (Craxi v. Italy (no. 2), §§ 68-76);  

– patimrebisaTvis saWiro masalebis miwodebis gziT, 
mimoweraSi daxmarebis valdebuleba (Cotleţ v. Romania, §§ 60-65). 

 

5. “sakuTrebis” cneba 
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1-li damatebiTi oqmis 1-li muxli - sakuTrebis dacva 
“nebismier fizikur an iurdiul pirs aqvs ufleba mSvidobianad isargeblos Tavisi 
sakuTrebiT. ...” 

a) daculi sakuTreba 

4.  ganmcxadebels SeuZlia idavos 1-li damatebiTi oqmis 1-li 
muxlis savaraudo darRvevaze, mxolod imdenad, ramdenadac sadavo 
gadawyvetilebebi ukavSirdeba mis “sakuTrebas” aRniSnuli debulebis 
miznebisaTvis. “sakuTreba” SesaZloa iyos “arsebuli sakuTreba” an 
aqtivebi,  moTxovnis CaTvliT, romelTan dakavSirebiTac ganmcxadebels 
SeuZlia amtkicos, rom mas, sul mcire, aqvs sakuTrebis uflebiT 
efeqturi sargeblobis miRebis “marTlzomieri molodini” (J.A. Pye 

(Oxford) Ltd and J.A. Pye (Oxford) Land Ltd v. the United Kingdom [GC], § 61; Maltzan and 

Others v. Germany (dec.) [GC], § 74 (c); da Kopecký v. Slovakia [GC], § 35 (c)). 
“molodini”  “marTlzomieria” Tu efuZneba kanonis debulebas, an 

normatiul aqts, romelic exeba sakuTrebasTan dakavSirebul interess 

(Saghinadze and Others v. Georgia, § 103). 
 
b) avtonomiuri mniSvneloba  

326. cneba “sakuTreba” 1-li damatebiTi oqmis 1-li muxlis 1-li 
paragrafis mixedviT aris avtonomiuri mniSvnelobis, ar izRudeba 
mxolod fizikuri nivTebis mesakuTreobiT da damoukidebelia 
Sidasaxelmwifoebrivi kanonmdeblobis klasifikaciisagan. zogierTi 
sxva ufleba da interesi, rogoricaa aqtivebi, aseve SeiZleba, 
CaiTvalos “sakuTrebis uflebad” da Sesabamisad, aRniSnuli debulebis 
miznebisaTvis “sakuTrebad”. yvela saqmeSi gamorkveuli unda iqnas, 
saqmis garemoebebidan gamomdinare, aqvs Tu ara ganmcxadebels ufleba 
arsebiT interesze, romelic daculia 1-li damatebiTi oqmis 1-li 
muxliT (Depalle v. France [GC], §62; Anheuser-Busch Inc. v. Portugal [GC], § 63; 

Öneryıldız v. Turkey [GC], §124; Broniowski v. Poland [GC], § 129; Beyeler v. Italy [GC], § 

100; da Iatridis v. Greece [GC], §54). 
aramaterialuri aqtivebis SemTxvevaSi, sasamarTlo mxedvelobaSi 

iRebs, samarTlebrivma mdgomareobam, rogorc aseTma, ramdenad 
warmoqmna finansuri uflebebi da interesebi da Sesabamisad, hqonda Tu 
ara mas ekonomikuri Rirebuleba (Paeffgen GmbH v. Germany (dec.)). 

 
g) arsebuli qoneba 

5.  1-li damatebiTi oqmis 1-li muxli vrceldeba mxolod piris 
arsebul sakuTrebaze (Marckx v. Belgium, § 50, da Anheuser-Busch Inc. v. Portugal 

[GC], § 64). aRniSnuli ar uzrunvelyofs uflebas moipovo sakuTreba 

(Slivenko and Others v. Latvia (dec.) [GC], § 121, da Kopecký v. Slovakia [GC], § 35 (b)). 

6.  pirma, romelic davobs sakuTrebis uflebaze, Tavdapirevelad 
unda aCvenos, rom aseTi ufleba arsebobda (Pińtorová v. the Czech Republic, § 

38; Des Fours Walderode v. the Czech Republic (dec.); da Zhigalev v. Russia, § 131). 

7.  Tu arsebobs dava imis Sesaxeb, aqvs Tu ara ganmcxadebels 
sakuTrebasTan dakavSirebuli interesi, romelic eqceva 1-li 
damatebiTi oqmis 1-li muxlis dacvis farglebSi, sasamarTlos 
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moeTxoveba gansazRvros ganmcxadeblis samarTlebrivi mdgomareoba 

(J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Land Ltd v. the United Kingdom [GC], § 61). 

 

 

 
d) moTxovnebi da valebi 

8.  rodesac mesakuTris interesi moTxovnis sagans warmoadgens, is 
unda CaiTvalos “aqtivad” mxolod maSin, rodesac mas aqvs Sesabamisi 
safuZveli erovnul kanonmdeblobaSi. magaliTad, Tu arsebobs 
erovnuli sasamarTloebis mier damkvidrebuli praqtika, romelic 

aRniSnuls adasturebs (Plechanow v. Poland, § 83; Vilho Eskelinen and Others v. 

Finland [GC], § 94; Anheuser-Busch Inc. v. Portugal [GC], § 65; Kopecký v. Slovakia [GC], 

§ 52; da Draon v. France [GC], § 68). 

9. sasamarTlos gadawyvetilebis safuZvelze warmoqmnili 
davalianeba, romelic sakmarisad gansazRvrulia imisaTvis, rom 
daeqvemdebaros aRsrulebas, warmoadgens “sakuTrebas” (Stran Greek 

Refineries and Stratis Andreadis v. Greece, § 59, da Burdov v. Russia, § 40). 

10.  sasamarTlos praqtikiT, “namdvili dava” an “SesaZlo moTxovna” 
ar aris miCneuli kriteriumad imis gansasazRvrad, aris Tu ara saxeze 
1-li damatebiTi oqmis 1-li muxliT daculi “marTlzomieri molodini” 

(Kopecký v. Slovakia [GC], § 52, da Vilho Eskelinen and Others v. Finland [GC], § 94). 
11.  marTlzomieri molodinis sakiTxi ar dgeba im SemTxvevaSi, Tu  

dava exeba erovnuli kanonmdeblobis swor interpretaciasa da 
gamoyenebas da ganmcxadeblis moTxovna ukve uaryofilia erovnuli 
sasamarTloebs mier (Anheuser-Busch Inc. v. Portugal [GC], § 65, da Kopecký v. 

Slovakia [GC], § 50). 

 
e) sakuTrebis aRdgena 

12.  1-li damatebiTi oqmis 1-li muxli ar SeiZleba ganimartos 
rogorc xelSemkvrel saxelmwifoebze dakisrebuli zogadi 
valdebuleba daabrunos sakuTreba, romelic gadaeca maT konvenciis 
ratifikaciamde.  1-li damatebiTi oqmis 1-li muxli aseve ar zRudavs 
xelmSemkvreli saxelmwifoebis Tavisuflebas gansazRvron sakuTrebis 
restituciis farglebi an airCion is pirobebi, romelTa safuZvelzec 
isini daTanxmdebian aRadginon yofili mesakuTris sakuTrebis ufleba. 

13.  kerZod, xelSemkvrel saxelmwifoebs gaaCniaT Sefasebis 
farTo zRvari, gamoricxon garkveuli kategoriis yofili mesakuTreebi 
im pirTa siidan, visac aniWeben amgvar uflebas. rodesac mesakuTreTa 
kategoriebi amgvarad aris gamoricxuli, maTi moTxovnebi 
restituciasTan dakavirebiT ar warmoadgens “marTlzomieri 
molodinis” safuZvels,  romelis dacvasac axdens 1-li damatebiTi 
oqmis 1-li muxli. 

14.  meore mxriv, rodesac konvenciis, maT Soris pirveli 
damatebiTi oqmis ratifikaciis Semdeg, xelSemkvreli mxare aamoqmedebs 
kanonmdeblobas, romelic uzrunvelyofs wina reJimis dros 
CamorTmeuli sakuTrebis srul an nawilobriv aRdgenas, amgvari 
kanonmdebloba SeiZleba CaiTavlos 1-li damatebiTi oqmis 1-li muxliT 
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daculi axali sakuTrebis uflebis warmoSobis safuZvlad im 
pirebisaTvis, romlebic akmayofileben Sesabamis pirobebs. igive 
SeiZleba gavrceldes restituciis an kompensaciis im RonisZiebebTan 
dakavSirebiT, romlebic dadgenili iyo ratifikaciamde moqmedi 
kanonmdeblobiT, Tu es kanonmdebloba ZalaSi darCa xelSemkvreli 
saxelmwifos mier 1-li damatebiTi oqmis ratifikaciis Semdegac (Maltzan 

and Others v. Germany (dec.) [GC], § 74 (d), da Kopecký v. Slovakia [GC], § 35 (d)). 
15.  molodini imisa, rom aRiarebul iqneba sakuTrebis ufleba, 

romlis efeqturi ganxorcielebac SeuZlebelia, ar iTvleba 
“sakuTrebad” 1-li damatebiTi oqmis 1-li muxlis gagebiT, igive 
vrceldeba pirobiT moTxovnaze, romelic Zalas kargavs pirobis 
Seusruleblobis Sedegad (Malhous v. the Czech Republic (dec.) [GC], da Kopecký v. 

Slovakia [GC], § 35 (c)). 
16.  rwmena, rom kanoni romelic ZalaSi iyo adre, Seicvleba 

ganmcxadeblis sasargeblod, ar SeiZleba CaiTvalos marTlzomier 
molodinad 1-li damatebiTi oqmis 1-li muxlis miznebisaTvis.  
arsebobs gansxvaveba restituciis ubralo imedsa, rac ar unda 
gasagebi iyos amgvari imedis arseboba, da marTlzomier molodins 
Soris, romelic bunebiT unda iyos ufro konkretuli vidre ubralo 
imedi da emyarebodes samarTlebriv normebs an normatiul aqts, 
rogoricaa sasamarTlo gadawyvetileba (Gratzinger and Gratzingerova v. the 

Czech Republic (dec.) [GC], § 73, da Maltzan and Others v. Germany (dec.) [GC], § 112). 

 
v) miuRebeli Semosavali 

17.  momavali Semosavali warmoadgens “sakuTrebas” mxolod im 
SemTxvevaSi, rodesac Semosavali ukve gamomuSavebulia an sadac 
aRniSnulTan dakavSirebiT arsebobs aRsrulebadi moTxovna (Ian Edgar 

(Liverpool) Ltd v. the United Kingdom (dec.); Wendenburg v. Germany (dec.); Levänen and 

Others v. Finland (dec.); da Anheuser-Busch Inc. v. Portugal [GC], § 64). 

 
z) profesiuli klientura 

18. 1-li damatebiTi oqmis 1-li muxlis gamoyeneba vrceldeba 
profesiul saqmianobaze da maT klienturaze, radgan isini arian 
garkveuli Rirebulebis obieqtebi, romlebsac xSir SemTxvevaSi kerZo 
uflebis buneba aqvT, amitom, 1-li muxlis 1-li winadadebis 
miznebisaTvis warmoadgenen aqtivebs da Sesabamisad, sakuTrebasac 
(Lederer v. Germany (dec.); Buzescu v. Romania, § 81; Wendenburg and Others v. Germany 

(dec.); Olbertz v. Germany (dec.); Döring v. Germany (dec.); da Van Marle and Others v. the 

Netherlands, § 41). 
 
T) licenzia saqmianobis ganxorcielebaze 

341. saqmianobis ganxorcielebaze licenzia warmoadgens sakuTrebas. 
misi gauqmeba aris Careva im uflebaSi, romelic garantirebulia 1-li 
damatebiTi muxlis 1-li paragrafiT (Megadat.com SRL v. Moldova, §§ 62-63; 

Bimer S.A. v. Moldova, § 49; Rosenzweig and Bonded Warehouses Ltd v. Poland, § 49; 

Capital Bank AD v. Bulgaria, § 130; da Tre Traktörer Aktiebolag v. Sweden, § 53).  
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i) inflacia 

19. 1-li damatebiTi oqmis 1-li muxli ar akisrebs saxelmwifoebs 
zogad valdebulebas, SeinarCunon safinanso dawesebulebaSi 
deponirebuli Tanxis msyidvelobiTi unari danazogis sistematiuri 
indeqsaciiT (Rudzińska v. Poland (dec.); Gayduk and Others v. Ukraine (dec.); da 

Ryabykh v. Russia, § 63). 
aRniSnuli muxli ar avaldebulebs saxelmwifoebs SeinarCunon 

moTxovnebis Rirebuleba an kerZo moTxovnebze gaavrcelon inflaciis 
Sesabamisi  standartuli saprocento ganakveTi (Todorov v. Bulgaria (dec.)). 

 
k) inteleqtualuri sakuTreba 

20. inteleqtualur sakuTrebaze vrceldeba 1-li damatebiTi oqmis 1-
li muxli (Anheuser-Busch Inc. v. Portugal [GC], § 72). 

21.  igi vrceldeba aseve savaWro niSnis registraciis ganacxadzec 

(ibid., §78). 
 
l) kompaniis wili 

22.  kompaniis finansuri Rirebulebis mqone wili SesaZloa 
ganixilebodes rogorc sakuTreba (Olczak v. Poland (dec.), § 60, da Sovtransavto 

Holding v. Ukraine, § 91). 
 
m)  socialuri dacviT miRebuli sargebeli 

23.  1-li damatebiTi oqmis 1-li muxlis moqmedebisaTvis, safuZvels 
moklebulia gansxvavebis gakeTeba TanamonawileobiT da 
Tanamonawilebis gareSe miRebul sargebels Soris. 

24.  Tumca, 1-li damatebiTi oqmis 1-li muxli ar moicavs socialuri 
dacvis nebismieri saxis fuladi sargebelis miRebis uflebas, Tu 
xelSemkvrel saxelmwifos aqvs moqmedi kanonmdebloba, romelic 
uzrunvelyofs gadaxdas keTildReobisaTvis gacemuli sargeblis 
uflebis saxiT – miuxedavad imisa, damokidebulia Tu ara es winaswar 
Tanamonawileobaze. aRniSnuli kanonmdebloba, 1-li damatebiTi oqmis 1-
li muxlis miznebidan gamomdinare, unda CaiTvalos mesakuTris 
interesis warmomSobad im pirebisaTvis, vinc akmayofilebs am muxlis 
moTxovnebs, (Stec and Others v. the United Kingdom (dec.) [GC], §§ 53-55; Andrejeva v. 

Latvia [GC], § 77; da Moskal v. Poland, § 38). 
 

III. dauSvebloba arsebiTi nawilis safuZvelze 

a. aSkarad dausabuTebeli 

35-e muxlis me-3 paragrafi, a) punqti – dasaSvebobis winapirobebi 
 “3.  sasamarTlo dauSveblad acxadebs 34-e muxlis Sesabamisad wardgenil 
individualur ganacxads, Tu miiCnevs rom: 
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a) ganacxadi Seusabamoa konvenciisa da misi damatebiTi oqmebis debulebebTan, 
aSkarad dausabuTebelia, an sasamarTlosaTvis mimarTvis ufleba aris borotad 
gamoyenebuli...“ 

1. zogadi Sesavali 

25.  maSinac ki, rodesac ganacxadi Seesabameba konvencias da 
dasaSvebobis yvela formaluri winapiroba daculia, sasamarTlos 
mainc SeuZlia gamocxados is dauSveblad im mizezebiT, romlebic 
ukavSirdeba arsebiTi mxaris Semowmebas. yvelaze gavrcelebuli mizezi 
aris SemTxveva, rodesac ganacxadi iTvleba aSkarad dausabuTeblad. 
35-e muxlis me-3 paragrafis “a” punqtis farglebSi, terminis “aSkarad 
gamoyenebam SesaZloa gamoiwvios gaugebroba: Tu moxdeba misi 
pirdapiri mniSvnelobiT gageba, SesaZloa gaCndes mosazreba, rom  
ganacxadi mxolod maSin gamocxaddeba dauSveblad am safuZvliT, Tu 
saSualo mkiTxvelisaTvis aSkarad cxadia, rom ganacxadi ararealuri 
da safuZvels moklebulia. Tumca, aSkaraa rom konvenciis organoebis 
(rogoricaa sasamarTlo da, 1998 wlis 1 noembramde, adamianis 
uflebaTa evropuli komisia) arsebuli da mdidari precedentuli 
samarTlis mixedviT, es termini ufro farTod unda iqnas 
ganmartebuli, saqmis saboloo Sedegis gaTvaliswinebiT. faqtobrivad, 
ganacxadi CaiTvleba “aSkarad dausabuTeblad” Tu misi arsis winaswari 
ganxilvis dros ar gamoikveTeba konvenciiT garantirebuli uflebebis 
darRveva da Tu misi dauSveblad cnoba dasawyisSive SeiZleba, 
arsebiTi mxaris formalurad ganxilvis gareSec (rac, rogorc wesi, 
dasruldeboda ganCinebis gamotaniT). 

26.  is faqti, rom sasamarTlos, ganacxadis aSkarad dausabuTeblad 
cnobisTvis, zogjer sWirdeba mxareebisagan mimoxilvebis gamoTxova da 
gadawyvetilebis vrceli da detaluri dasabuTeba, ar cvlis 
ganacxadis “aSkarad” dausabuTebel bunebas (Mentzen v. Latvia (dec.)). 

27.  aSkarad dausabuTebeli ganacxadebis umravlesobis dauSveblad 
cnoba xdeba de plano erTi mosamarTlis an sami mosamarTlisagan 
Semdgari komitetis mier (konvenciis 27-e da 28-3 muxlebi). Tumca, am 
saxis zogierTi ganacxadi ganixileba palatis mier, an gamonaklis 
SemTxvevebSi didi palatis mierac (Gratzinger and Gratzingerova v. the Czech 

Republic (dec.) [GC], da Demopoulos and Others v. Turkey (dec.) [GC]). 
28.  termini “aSkarad dausabuTebeli” SeiZleba gamoyenebul iqnas 

mTeli ganacxadis an saqmis farTo konteqstis farglebSi konkretuli 
saCivaris mimarT.  

Sesabamisad, zog SemTxvevaSi ganacxadis erTi nawili SeiZleba 
uaryofil iqnas, rogorc meoTxe instanciis bunebis mqone, xolo 
danarCeni gamocxaddes dasaSvebad da SesaZlebelia saqme konvenciis 
darRvevis Sesaxeb ganCinebis gamotaniTac ki dasruldes. Sesabamisad, 
ufro zusti iqneba, rom gamoyenebul iqnas termini - “aSkarad 
dausabuTebeli saCivari”. 

352. imisaTvis, rom ganimartos cneba - “aSkarad dausabuTebeli”,  
mniSvnelovania, gvaxsovdes, rom konvenciis mTeli sistemis erT-erTi 
fundamenturi principi aris subsidiarobis principi. adamianis 
uflebaTa evropuli sasamarTlos konteqstSi es niSnavs, rom 
konvenciiT gaTvaliswinebuli uflebebis implementaciisa da 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=816501&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=670997&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=670997&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=864000&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


praqtikuli saxelmZRvanelo dasaSvebobis kriteriumebis Sesaxeb 
 

 

96 © evropis sabWo/adamianis uflebaTa evropuli sasamarTlo, 2011 weli 

ganxorcielebis amocana ekisrebaT, pirvel rigSi, xelSemkvrel 
saxelmwifoebs da Semdgom sasamarTlos. mxolod im SemTxvevaSi 
rodesac Sidasaxelmwifoebrivi struqturebi ar asruleben nakisr 
valdebulebebs, sasamarTlos SeuZlia rom Caerios (Scordino v. Italy (no. 1) 

[GC], § 140).  
Sesabamisad, umjobesia, ramdenadac es SesaZlebeli iqneba,  saqme 

gamoZiebul iqnas da sakiTxebi Semowmdes evrovnul doneze, radgan 
Sidasaxelmwifoebriv struqturebs, sakuTar qveynis sasicocxlo 
ZalebTan pirdapiri da uwyveti kavSiris gamo, saukeTesod ZaluZT amis 
gakeTeba da maT SeuZliaT konvenciis savaraudo darRvevebis 
gamosworebac (Varnava and Others v. Turkey [GC], § 164). 

29. aSkarad dausabuTebeli saCivrebi SesaZloa gaiyos oTx 
kategoriad: “meoTxe instanciis” saCivrebi, saCivrebi, sadac naTlad an 
aSkarad ar ikveTeba darRveva, dausabuTebeli saCivrebi, da bolos, 
damabneveli an ararealuri saCivrebi. 

 
2. “meoTxe instancia” 

30.  saCivrebi romlebic zogadad ,,meoTxe instanciis” saCivrebad 
moixsenieba sasamarTloSi Setanili saCivrebis erT-erT kategorias  
warmoadgens. aRniSnuli termini, romelic ar figurirebs TviTon 
konvenciis teqstSi da damkvidrda konvenciis organoebis 
precedentuli samarTliT (Kemmache v. France (no. 3), § 44) – paradoqsulia, 
radgan xazs usvams im funqcias, romelic strasburgis sasamarTlos 
ar gaaCnia: is ar aris saapelacio sasamarTlo an 
sasamarTlo,Lromelsac SeuZlia gaauqmos xelSemkvrel saxelmwifoTa 
sasamarTloebis gadawyvetilebebi an xelaxla ganixilos maT mier 
ganxiluli saqmeebi, mas ar SeuZlia aseve gadasinjos saqmeebi, rogorc 
uzenaesma sasamarTlom. meoTxe instanciis ganacxadebi momdinareobs 
sasamarTlos rolsa da konvenciiT dadgenil samarTlebriv sistemaze 
ganmcxadeblebis mcdari Sexedulebidan.  

31.   misi ganmasxvavebeli maxasiaTeblebis miuxedavad, konvencia 
rCeba saerTaSoriso xelSekrulebad, romelic emorCileba igive wesebs, 
kerZod, saerTaSoriso xelSekrulebaTa Sesaxeb venis konvenciiT 
gaTvaliswinebul normebs, rogorsac sxva saxelmwifoTaSorisi 
xelSekrulebebi (Demir and Baykara v. Turkey [GC], § 65). sasamarTlos, 
Sesabamisad, ar SeuZlia gascdes im uflebamosilebis sazRvrebs, 
romelis delegirebac xelSemkvrelma saxelmwifoebma maTi suverenuli 
nebis safuZvelze moaxdines. aRniSnuli SezRudvebi gansazRvrulia 
konvenciis me-19 muxliT, romelic ganmartavs, rom:   

“maRali xelSemkvreli mxareebis mier konvenciiTa da misi oqmebiT nakisr 
valdebulebaTa Sesrulebis uzrunvelsayofad iqmneba adamianis uflebaTa 
evropuli sasamarTlo...” 

32.  Sesabamisad, sasamarTlos uflebamosileba Semofargululia 
xelSemkvreli saxelmwifoebis qmedebebis adamianis uflebebTan 
dakavSirebul im valdebulebebTan Sesabamisobis SemowmebiT, romelic 
maT ikisres konvenciiTa (da misi oqmebiT). garda amisa, xelSemkvreli 
saxelmwifoebis samarTlebriv sistemaSi pirdapiri Carevis 
uflebamosilebis ararsebobis gaTvaliswinebiT, sasamarTlom pativi 
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unda sces maTi samarTlebrivi sistemebis avtonomiurobas. es niSnavs, 
rom sasamarTlos amocana ar aris ganixilos erovnuli 
sasamarTloebis mier, faqtebsa an kanonmdeblobasTan dakavSirebiT, 
savaraudod daSvebuli Secdomebi, garda im SemTxvevisa, rodesac am 
Secdomebma konvenciiT gaTvaliswinebuli uflebebisa da 
Tavisuflebebis darRveva gamoiwvies. sasamarTlos ar SeuZlia TviTon 
Seafasos faqtebi, ramac ganapiroba erovnuli sasamarTlos mier erTi 
gadawyvetilebis miReba, nacvlad meorisa.  sxvanairad  rom  yofiliyo,  
sasamarTlo imoqmedebda rogorc  mesame  an meoTxe instanciis 
sasamarTlo, riTac ugulvebelyofda mis qmedebebze dakisrebul 
SezRudvebs (García Ruiz v. Spain [GC], § 28, da Perlala v. Greece, § 25). 

33.  zemoaRniSnulidan gamomdinare, sasamarTlos, rogorc wesi, ar 
SeuZlia, kiTxvis niSnis qveS daayenos erovnuli sasamarTloebis 
mosazrebebi da daskvnebi, romlebic ukavSirdeba: 

- saqmis garemoebebis dadgenas; 
- erovnuli samarTlis ganmartebasa da gamoyenebas; 
- sasamarTlo procesis dros mtkicebulebebis dasaSvebobasa da 

Sefasebas;  
- samoqalaqo davis Sedegis arsebiT samarTlianobas; 
- sisxlis samarTlis saqmeSi braldebulis brals an 

udanaSaulobas.  
34.  erTaderTi garemoeba, rodesac sasamarTlos SeuZlia aRniSnuli 

wesidan gamonaklisi dauSvas da kiTxvis niSnis qveS daayenos erovnuli 
sasamarTlos mosazrebebi da daskvnebi, aris SemTxveva, sadac es 
ukanaskneli ganzrax da aSkarad mikerZoebulia, ise rom ewinaaRmdegeba 
samarTlianobas da saR azrovnebas, da TavisTavad iwvevs konvenciis 
darRvevas (Sisojeva and Others v. Latvia (amoricxuli) [GC], § 89). 

35.  meoTxe instanciis saCivrebi SeiZleba wardgenil iqnas 
konvenciis nebismieri ZiriTadi debulebis farglebSi da miuxedavad 
imisa, Tu romel samarTlebriv sferos  ganekuTvneba samarTalwarmoeba 
ervnul doneze. meoTxe instanciis doqtrina gamoiyeneba, magaliTad, 
Semdeg SemTxvevebSi: 

- samoqalaqo saqmeebSi (García Ruiz v. Spain [GC], § 28, da Pla and Puncernau 

v. Andorra, § 26); 
- sisxlis samarTlis saqmeebSi (Perlala v. Greece, § 25, da Khan v. the United 

Kingdom, § 34); 
- sagadasaxado saqmeebSi (Dukmedjian v. France, § 71); 
- saqmeebSi, romlebic exeba socialur sakiTxebs (Marion v. France, § 

22); 
- administraciul saqmeebSi (Agathos and Others v. Greece, § 26); 
- saqmeebSi, romlebic exeba xmis micemis uflebas (Ādamsons v. Latvia, § 

118); 
- ucxoelTa qveyanaSi SeSvebis, cxovrebis an gaZevebis SemTxvevebSi 

(Sisojeva and Others v. Latvia (amoricxuli) [GC]). 
36.  Tumca, meoTxe instanciis ganacxadTa umravlesoba wardgenilia, 

konvenciis me-6 muxlis 1-li paragrafis Sesabamisad, samoqalaqo da 
sisxlis samarTalwarmoebisas saqmis “samarTliani ganxilvis’’ 
uflebasTan dakavSirebiT. gaTvaliswinebuli unda iqnas erTi faqtori, 
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romelic ganmcxadebelTa mxridan gaugebrobis xSiri safuZvelia  - 
konvenciis me-6 muxlis 1-li paragrafiT gaTvaliswinebuli 
“samarTlianoba’’ aris ara “arsebiTi’’ samarTlianoba (cneba, romelic 
nawilobriv samarTlebrivi, nawilobriv eTikuria da SeiZleba 
gamoyenebul iqnas mxolod sasamarTlo procesis warmarTveli 
mosamarTlis mier), aramed “proceduruli’’ samarTlianoba. aRniSnuli 
praqtikulad gulisxmobs samarTalwarmoebis SejibrebiTobas, 
rodesac xdeba mxareTa poziciebis mosmena da maTi Tanabari pirobebiT 
uzrunvelyofa sasamarTlos winaSe (Star Cate Epilekta Gevmata and Others v. 

Greece (dec.)). 
37. Sesabamisad, konvenciis me-6 muxlis 1-li paragrafis safuZvelze 

wardgenili meoTxe instanciis saCivrebi sasamarTlos mier ar miiReba 
im safuZvliT, rom ganmcxadebelma isargebla SejibrebiTobis 
principiT samarTalwarmoebisas; rom mas hqonda SesaZlebloba, 
saqmiswarmoebis sxvadasxva etapze, waredgina argumentebi da 
mtkicebulebebi, romelsac igi saqmisTvis relevanturad Tvlida; rom 
mas SeeZlo efeqturad SekamaTeboda mowinaaRmdege mxaris mier 
warmodgenil argumentebsa da mtkicebulebas; rom yvela misi 
argumenti, romelic obieqturobidan gamomdinare, relevanturi iyo 
saqmis gadawyvetisaTvis, iyo saTanadod mosmenili da Semowmebuli 
sasamarTloebis mier; rom gaprotestebuli gadawyvetebilebis 
faqtobrivi da samarTlebrivi mizezebi dawvrilebiT iyo 
Camoyalibebuli; da rom, samarTalwarmoeba, mTlianobaSi, iyo 
samarTliani (García Ruiz v. Spain [GC], da Khan v. the United Kingdom).   

 
3. darRvevis naTeli da aSkara ararseboba    

38.  ganmcxadeblis saCivari, SeiZleba gamocxadebul iqnas 
dauSveblad, miuxedavad formaluri dasaSvebobis yvela winapirobis 
dakmayofilebis, konvenciasTan Sesabamisobisa da meoTxe instanciis 
saCivris problemis ararsebobisa, Tu igi ar avlens konvenciiT 
garantirebuli uflebebis darRvevas. aseT SemTxvevebSi sasamarTlos 
midgoma gamoixateba imaSi, rom igi ganixilavs saCivris arsebiT mxares, 
daadgens, rom ar ikveTeba darRveva da saCivars dauSveblad 
gamoacxadebs, Semdgomi ganxilvis gareSe. SesaZlebelia, erTmaneTisagan 
ganvasxvavoT sami saxis saCivari, romelTac msgavsi midgoma 
miesadageba. 

a) saxeze ar aris TviTneboba an usamarTloba 

39.  subsidiarobis principis Tanaxmad, konvenciiT gaTvaliswinebuli 
ZiriTadi uflebebis dacva, pirvel rigSi, erovnulma xelisuflebam 
unda uzrunvelyos. amitom, rogorc wesi, saqmis faqtebis dadgena da 
erovnuli kanonmdeblobis ganmarteba aris mxolod erovnuli 
sasamarTloebisa da xelisuflebis sxva organoTa funqcia, romelTa 
gadawyvetilebebi  da daskvnebi aRniSnul sakiTxebTan dakavSirebiT 
savaldebuloa sasamarTlosaTvis. Tumca, konvenciis mTeli 
sistemisaTvis damaxasiaTebeli uflebaTa efeqturobis principi 
gulisxmobs imas, rom evropul sasamarTlos SeuZlia da unda 
darwmundes kidec, rom ganmcxadeblis mier sadavod qceuli aqtis 
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miRebis procesi iyo samarTliani da ar yofila TviTneburi (procesi, 
rogorc aseTi, SeiZleba iyos administraciuli an sasamarTlo, an 
orive, saqmis garemoebebidan gamomdinare).   

40.  Sesabamisad, sasamarTlom SeiZleba aSkarad dausabuTeblad 
gamoacxados saCivari, romelic arsebiTad ganxilul iqna kompetenturi 
erovnuli sasamarTloebis mier im samarTalwarmoebisas, romelmac a 

priori daakmayofila Semdegi pirobebi (sapirispiros damadasturebeli 
mtkicebulebebis ararsebobisas): 

- samarTalwarmoeba warimarTa im organoebis winaSe, romlebsac 
erovnuli kanonmdeblobis debulebebiT miniWebuli hqondaT 
amgvari uflebamosileba;  

- samarTalwarmoeba warimarTa erovnuli kanonmdeblobis 
proceduruli moTxovnebis Sesabamisad;  

- dainteresebul mxares hqonda SesaZlebloba waredgina sakuTari 
argumentebi da mtkicebulebebi, romlebic xelisuflebis 
warmomadgenelTa mier saTanadod iqna ganxiluli; 

- kompetenturma organoebma Seamowmes da gaiTvaliswines yvela 
faqtobrivi da samarTlebrivi elementi, romelic, obieqturi 
Sefasebidan gamomdinare, relevanturi iyo saqmis samarTliani  
gadawyvetisaTvis; 

- samarTalwarmoeba dasrulda sakmarisad dasabuTebuli 
gadawyvetilebiT. 

 
b) proporciuloba mizansa da saSualebas Soris  

41.  rodesac konvenciiT gaTvaliswinebuli ufleba ar aris 
absolituri da masTan mimarTebiT arsebobs pirdapiri (konvenciiT 
gaTvaliswinebuli) an nagulisxmevi (sasamarTlos precedentuli 
samarTliT ganmartebuli) SezRudvebi, sasamarTlom Cveulebriv unda 
Seafasos Tu ramdenad iyo sadavo Careva proporciuli.  

42.   im debulebaTa jgufSi, romlebic pirdapir adgenen SezRudvebs, 
SeiZleba oTxi tipis qvejgufis gamoyofa Semdegi muxlebis mixedviT: 
me-8 muxli (piradi da ojaxuri cxovrebis pativiscema), me-9 muxli 
(azris, rwmenisa da religiis Tavisufleba), me-10 muxli (gamoxatvis 
Tavisufleba) da me-11 muxli (Sekrebisa da gaerTianebis Tavisufleba). 
yvela am muxls aqvs erTi da igive struqtura: pirveli paragrafi 
adgens arsebiT uflebas, maSin rodesac meore gansazRvravs im 
garemoebebs, romelTa arsebobis SemTxvevaSic saxelmwifos SeuZlia 
SezRudos uflebis gamoyeneba. meore paragrafis teqsti ar aris yvela 
SemTxvevaSi identuri, magram struqtura erTi da igivea. magaliTad, 
piradi da ojaxuri cxovrebis pativiscemasTan dakavSirebiT, me-8 
muxlis me-2 paragrafi adgens:  

“dauSvebelia am uflebis ganxocielebaSi sajaro xelisuflebis Careva, garda 
iseTi SemTxvevebisa, rodesac aseTi Careva xorcieldeba kanonis Sesabamisad da 
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi 
usafrTxoebis an qveynis ekonomikuri keTildRebosi interesebisaTvis, 
uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis an moralisa Tu 
sxvaTa uflebaTa da TavisuflebaTa dasacavad..” 
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me-4 damatebiTi oqmis me-2 muxli (gadaadgilebis Tavisufleba), aseve 
miekuTvneba am kategorias, radgan aRniSnuli muxlis me-3 paragrafi 
mihyveba igive models. 

43.  rodesac sasamarTlos uwevs xelisuflebis warmomadgenlebis 
mier erT-erTi zemoaRniSnuli uflebiT sargeblobaSi 
ganxorcielebuli Carevis Semowmeba, igi yovelTvis aanalizebs sakiTxs 
sam etapad. iyo Tu ara “Careva” saxelmwifos mxridan (da es 
gancalkavebuli sakiTxia, romelic Tavdapirvelad unda iqnas 
ganxiluli, radgan yovelTvis ar aris aSkara), sasamarTlo rig-
rigobiT eZebs pasuxs sam kiTxvaze:    

– iyo Tu ara Careva im “kanonis” Sesabamisi, romelic sakmarisad 
xelmisawvdomi da ganWvretadia? 

– dadebiTi pasuxis SemTxvevaSi, isaxavda Tu ara es Careva, sul mcire, 
erT “kanonier mizans” im mizanTagan, romelic amomwuravad aris 
CamoTvlili (CamonaTvali icvleba muxlebis mixedviT)? 

– aris Tu ara es is SemTxveva, rodesac Careva saWiro iyo 
demokratiul sazogadoebaSi, raTa miRweul yofiliyo mizani? sxva 
sityvebiT, iyo Tu ara proporciuloba mizansa da SezRudvas Soris? 

44.  mxolod maSin, Tu pasuxi samive SekiTxvaze dadebiTia - saxezea 
Careva, romelic Sesabamisia konvenciasTan. sawinaaRmdego SemTxvevaSi 
dadgindeba darRveva. mesame kiTxvis ganxilvisas, sasamarTlom 
mxedvelobaSi unda miiRos saxelmwifoTa Sefasebis zRvari, farglebi 
romelTa cvlilebac damokidebulia saqmis  garemoebebis, daculi 
uflebis da Carevis bunebaze (Stoll v. Switzerland [GC], § 105; Demir and Baykara 

v. Turkey [GC], § 119; S. and Marper v. the United Kingdom [GC], § 102; da Mentzen v. 

Latvia (dec.)).  
45.  igive principi vrceldeba ara mxolod zemoxsenebul muxlebze, 

aramed, aseve konvenciis sxva umravles debulebaze - da nagulisxmev 
SezRudvebze, romelebic ar aris konkretul muxlSi Camoyalibebuli. 
magaliTad, me-6 muxlis 1-li paragrafiT gaTvaliswinebuli, 
sasamarTlosaTvis mimarTvlis ufleba ar aris absolituri da 
SeiZleba daeqvemdebaros SezRudvebs; amgvari SezRudva nebadarTulia, 
radgan sasamarTlosaTvis mimarTvis ufleba Tavisi bunebiT moiTxovs 
saxelmwifos mier regulirebas. aRniSnulTan dakavSirebiT, 
xelSemkvreli saxelmwifoebi floben Sefasebis garkveul zRvars, 
Tumca, konvenciis moTxovnebze zedamxedvelobis saboloo 
uflebamosileba  sasamarTlos rCeba. igi unda darwmundes, rom 
gamoyenebuli SezRudvebi ar boWaven an amcireben fizikuri pirisaTvis 
miniWebul xelmisawvdomobas, imgvarad an im xarisxiT, rom uflebis 
arsi daziandes. garda amisa, sasamarTlos xelmisawvdomobis uflebis 
SezRudva ar iqneba konvenciis me-6 muxls 1-li nawilis Sesabamisi, Tu 
ar emsaxureba legitimur mizans da ar aris gonivruli proporcia 
gamoyenebul saSualebasa da misaRwev mizans Soris (Cudak v. Lithuania [GC], 

§ 55).  
46. Tu winaswari ganxilvis Semdeg, sasamarTlo miiCnevs, rom zemoT 

CamoTvlili winapirobebi dakmayofilebulia da saqmis Sesabamisi 
garemoebebis gaTvaliswinebiT, saxeze ar aris aSkara 
araproporciuloba saxelmwifos CareviT misaRwev mizansa da 
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gamoyenebul saSualebas Soris, is cnobs saCivars dauSveblad, 
rogorc aSkarad dausabuTebels. aseT SemTxvevaSi, gadawyvetilebaSi 
mocemuli dauSveblobis mizezebi iqneba identuri an msgavsi im 
dasabuTebisa, romelsac sasamarTlo asaxavda arsebiT mxareze 
gamotanil im ganCinebaSi, sadac ar dadginda darRveva (Mentzen v. Latvia 

(dec.)).  

 
g) arsebiT mxaresTan dakavSirebuli sxva, SedarebiT cxadi, 

sakiTxebi 

371. zemoaRniSnuli situaciebis garda, sasamarTlo aseve aSkarad 
dausabuTeblad miiCnevs saCivars, Tu is daaskvnis, rom arsebiT 
mxaresTan dakavSirebuli mizezebis gamo, ar ikveTeba konvenciis 
miTiTebul debulebaTa darRveva. arsebobs ori saxe garemoebebisa, 
rodesac adgili aqvs amgvar SemTxvevas: 

- rodesac identuri an msgavsi SemTxvevebis Sesaxeb arsebobs kargad 
Camoyalibebuli da mdidari precedentuli samarTali, ris 
safuZvelzec sasamarTlos SeuZlia daaskvnas, rom mocemul saqmeSi 
konvenciis darRvevas adgili ar hqonia (Galev and Others v. Bulgaria (dec.)); 

- rodesac, miuxedavad imisa, rom ar arsebobs winare 
gadawyvetilebebi, romlebic uSualod da konkretulad aregulirebs 
sakiTxs, sasamarTlos SeuZlia, arsebuli precedentuli samarTlis 
safuZvelze, daaskvnas, rom konvenciis darRvevas adgili ar hqonia 
(Hartung v. France (dec.)). 

372. orive SemTxvevaSi, sasamarTlos SesaZloa mouwios saqmis 
fatobrivi garemoebebisa da sxva Sesabamisi faqtobrivi elementebis 
srulyofilad da siRrmiseulad Seswavla (Collins and Akaziebie v. Sweden 

(dec.)). 
 

4. dausabuTebeli saCivrebi: mtkicebulebaTa nakleboba 

47.  sasamarTloSi mimdinare saqmiswarmoeba, Tavisi bunebiT, 
SejibrebiTia. Sesabamisad, faqtobrivi garemoebebisa 
(sasamarTlosaTvis Sesabamisi faqtobrivi mtkicebulebebis miwodebis 
gziT) da samarTlebrivi argumentebis (imis axsniT, Tu ratom iqna an 
ar iqna darRveuli konvenciis debuleba, romelsac eyrdnoba 
ganmcxadebeli) dasabuTebis movaleoba ekisrebaT mxareebs – anu, 
ganmcxadebelsa da mopasuxe mTavrobas. 

374. sasamarTlos reglamentis 47-e wesi, romelic aregulirebs 
individualuri ganacxadis Sinaars, Semdegi saxiT aris 
formulirebuli: 

“1. konvenciis 34-e muxlis Sesabamisi nebismieri ganacxadi Sedgenili unda 
iyos sasamarTlos samdivnos mier uzrunvelyofili formiT, garda im 
SemTxvevebisa, rodesac Sesabamisi seqciis prezidenti iRebs gansxvavebul 
gadawyvetilebas. masSi mocemuli unda iyos  

.....  
d. faqtebis mokle aRweriloba; 
e. konvenciis savaraudo darRvevis (darRvevebis) mokle aRweriloba da 

Sesabamisi argumentebi;  
.... 
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z. ganacxadis sagani; 
da masze TandarTuli unda iyos 
T. nebismieri Sesabamisi dokumentisa da, gansakuTrebiT, (sasamarTlo an 

arasasamarTlo) gadawyvetilebebis aslebi, romlebic ganacxadis sagans exeba.  
4. aRniSnuli wesis pirvel paragrafSi mocemul pirobebTan Seusabamobas 

SesaZloa Sedegad mohyves sasamarTlos mier ganacxadis ganuxilvelad 
datoveba.” 

375. garda amisa, sasamarTlos reglamentis 44g wesis 1-li paragrafis 
Tanaxmad: 

“Tu mxare ver warmoadgens mtkicebulebebs an informacias, romelsac 
moiTxovs sasamarTlo an Tu sakuTari iniciativiT ar gaamxels Sesabamis 
informacias, an sxvagvarad ver SeZlebs efeqturi monawileoba miiRos 
samarTalwarmoebaSi, sasamarTlos SeuZlia gaakeTos imgvari daskvnebi, 
rogorsac igi CaTvlis saWirod.” 

376. Tu zemoaRniSnuli moTxovnebi ar aris dakmayofilebuli, 
sasamarTlo dauSveblad cnobs ganacxads, rogorc aSkarad 
dausabuTebels. arsebobs ori saxe garemoebebisa, rodesac adgili aqvs 
amgvari SemTxvevas: 

a. Tu ganmcxadebeli ubralod axdens konvenciis erTi an ramdenime 
debulebis citirebas, imis axsnis gareSe, Tu ra saxiT dairRva igi, 
garda im SemTxvevisa, rodesac es cxadia saqmis faqtobrivi 
garemoebebidan gamomdinare (Trofimchuk v. Ukraine (dec.), da Baillard v. France 

(dec.)); 
b. Tu ganmcxadebeli, ar waradgens an uars ambobs sakuTari 

pretenziebis damadasturebeli dokumenturi mtkicebulebebis 
wardgenaze (gansakuTrebiT, rodesac saqme exeba sasamarTlos an sxva 
Sidasaxelmwifoebrivi xelisuflebis organoebis gadawyvetilebebs), 
garda im SemTxvevisa, rodesac arsebobs aRniSnulis gamomwvevi 
gansakuTrebuli garemoebebi, romlebic ganmcxadeblis kontrols 
miRmaa da xels uSlis mas am valdebulebis ganxorcielebaSi 
(magaliTad, Tu sasjelaRsrulebis dawesebulebis administracia uars 
acxadebs patimris saqmis masalebidan raime dokumentis 
sasamarTlosaTvis gadagzavnaze). 

 
5. damabneveli an ararealuri saCivrebi 

377. sasamarTlo ukuagdebs saCivars, rogorc aSkarad 
dausabuTebels, Tu saCivari iseTi damabnevelia, rom obieqturad 
SeuZlebelia ganmcxadeblis mier gasaCivrebuli faqtebisa da misi 
pretenziebis Sesaxeb daskvnebis gamotana. igive midgoma vrceldeba 
ararealur saCivrebze, anu saCivrebze, romlebic exeba obieqturad 
SeuZlebel faqtebs, aris aSkarad gamogonili an cxadad ewinaaRmdegeba 
saR azrovnebas. aseT SemTxvevebSi, faqti, rom konvenciis darRveva ar 
ikveTeba, aSkaraa Cveulebrivi damkvirvebelisTvis, anu misTvisac ki 
visac iuridiuli ganaTleba ar aqvs.  

 

b. mniSvnelovani zianis ararseboba 
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35-e muxlis me-3 paragrafi, b) punqti 

“3. sasamarTlo dauSveblad cnobs 34-e muxlis safuZvelze wardgenil individualur 
ganacxads, Tu is miiCnevs, rom 

...b) ganmcxadebels ar ganucdia mniSvenlovani ziani, garda im SemTxvevebisa, rodesac 
konvenciiTa da misi oqmebiT gansazRvruli adamianis uflebebis dacva moiTxovs 
amgvari saCivris arsebiTi mxaris ganxilvas d aim pirobeiT, rom zemoaRniSnuli 
safuZvliT verc erTi is saqme ver iqneba uaryofili, romelic erovnuli 
sasamarTloebis mier saTanadod ar yofila ganxiluli.”   

1. informacia axali kriteriumis Sesaxeb  

48.  dasaSvebobis axali kriteriumi konvenciis 35-e muxliT 
gaTvaliswinebul kriteriumebs 2010 wlis 1 ivniss, me-14 oqmis ZalaSi 
Sesvlis Semdeg daemata. oqmis me-20 muxlis Sesabamisad, axali 
debuleba gavrceldeba yvela mimdinare ganacxadze, garda 
ganacxadebisa, romlebic ukve daSvebulad iqna cnobili. dRevandeli 
dRisaTvis sasamarTlom dasaSvebobis axali kriteriumi gamoiyena 
dasaSvebobis Sesaxeb cxra gadawyvetilebaSi, kerZod Semdeg saqmeebSi: 
Ionescu v. Romania (dec.); Korolev v. Russia (dec.); Vasilchenko v. Russia; Rinck v. France 

(dec.); Holub v. the Czech Republic (dec.); Bratři Zátkové, A.S., v. the Czech Republic (dec.); 

Gaftoniuc v. Romania (dec.); Matouńek v. the Czech Republic (dec.); da Čavajda v. the Czech 

Republic (dec.). 
ufro metic, or ganCinebaSi sasamarTlom uari Tqva mTavrobis 

protestis gaTvaliswinebaze, romelic mTavrobam dauSveblobis axali 
kriteriumis safuZvelze wamoayena (Gaglione and Others v. Italy, §§ 14-19, da 
Sancho Cruz and 14 other “Agrarian Reform” cases v. Portugal, §§22-36). 

am kriteriumis SemoReba aucilebeli gaxda sasamarTloSi 
wardgenil saqmeTa raodenobis mudmivi zrdis gamo. is uzrunvelyofs 
sasamarTlos damatebiTi damxare saSualebiT, koncentrireba 
moaxdinos saqmeebze, romelTa arsebiTi mxaris ganxilva aucilebelia. 
sxva sityvebiT rom vTqvaT, is SesaZleblobas aZlevs sasamarTlos 
uari Tqvas saqmeTa ganxilvaze, romlebic CaiTvleba `naklebad 
mniSvnelovnad,~ im principis Tanaxmad, rom mosamarTleebi ar unda 
ganixilavdnen amgvar saqmeebs (“de minimis non curat praetor”). 

379. miuxedavad imisa, rom cneba `de minimis~ formalurad ar 
warmoadgenda adamianis uflebaTa evropuli konvenciis nawils 2010 
wlis 1 ivnisamde, igi moxseniebuli iyo komisiisa (ixileT: Eyoum-Priso v. 

France (dec.); H.F. K.-F. v. Germany (dec.); da Lechesne v. France (dec.))  da 
sasamarTlos ramdenime gansakuTrebul ganCinebaSi (magaliTisaTvis, 
ixileT Dudgeon v. the United Kingdom; O’Halloran and Francis v. the United Kingdom 

[GC]; da Micallef v. Malta [GC]), aseve mTavrobebis mier sasamarTlosaTvis 
wardgenil mimoxilvebSi (magaliTisaTvis, ixileT Koumoutsea and Others v. 

Greece (dec.)). 
 

2. moqmedebis farglebi 

49.  35-e muxlis me-3 paragrafis b) punqti Sedgeba sami gansxvavebuli 
elementisagan. pirvelia Tavad dasaSvebobis kriteriumi: sasamarTlos 
SeuZlia dauSveblad gamoacxados nebismieri individualuri ganacxadi, 
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rodesac ganmcxadebels ar ganucdia mniSvnelovani ziani. Semdeg modis 
ori damcavi debuleba. pirveli – sasamarTlos SeuZlia ar cnos 
dauSveblad amgvari ganacxadi, Tu adamianis uflebaTa pativiscemis 
valdebuleba moiTxovs ganacxadis arsebiTi mxaris ganxilvas. meore – 
dauSvebelia axali kriteriumis gamoyenebiT iseTi saqmis ukugdeba, 
romelic saTanadod ar ganuxilavs erovnuli xelisuflebis organos.  

50.  mxolod sasamarTlos aqvs kompetencia ganmartos dasaSvebobis 
axali kriteriumi da gadawyvitos misi gamoyeneba. ZalaSi Sesvlis 
Semdgom, pirveli ori wlis ganmavlobaSi, aRniSnuli kriteriumis 
gamoyenebis uflebamosileba gaaCniaT palatebsa da did palatas (me-14 
oqmis me-20 muxlis me-2 paragrafi), romlebmac, am kriteriumis 
konkretul garemoebebSi gamoyenebisaTvis, precedentuli samarTlis 
naTeli principebi unda Camoayalibon. 

3. ganicada Tu ara ganmcxadebelma mniSvnelovani ziani 

51.  “mniSvnelovani ziani” aris termini, romelic SesaZlebelia 
ganimartos da moiTxovs kidevac ganmartebas obieqturi kriteriumebis 
CamoyalibebiT, sasamarTlos precedentuli samarTlis etapobrivi 
ganviTarebis gziT. dasaSvebobis im kriteriumebTan erTad, romlebic 
ukve gaTvaliswinebuli iyo konvenciaSi, es termini damatebiT aniWebs 
sasamarTlos moqnilobis garkveul xarisxs (ixileT me-14 oqmis 
ganmartebiTi angariSi, §§ 78 da 80). axali kriteriumi aviTarebs ideas, 
rom uflebadarRveva, miuxedavad imisa, rom realuria wminda 
samarTlebrivi TvalsazrisiT, unda aRwevdes simZimis minimalur dones 
imisaTvis, rom eqvemdebarebodes saerTaSoriso sasamarTlos mier 
ganxilvas (Korolev v. Russia (dec.)). 

52.  kriteriumi gulisxmobs ganmcxadeblis mier 
Sidasaxelmwifoebriv doneze ukve gancdil zians. faqtorebi, 
romlebic SesaZloa iqnas gaTvaliswinebuli aris finansuri zegavlena 
ganmcxadebelze, Tumca ara eqskluziurad (uaxlesi magaliTisaTvis, 
romelic ukavSirdeba saqmis dauSveblad cnobas, sadavo Tanxis 
odenobis simciris gamo, ixileT Bock v. Germany (dec.)).  saqmeSi Ionescu v. 

Romania (dec.), sasamarTlom miiCnia, rom finansuri safrTxe 
ganmcxadeblisaTvis ar iyo seriozuli, Tanxa Seadgenda ra 90 evros 
da arsebuli informaciiT, aRniSnuli Tanxis dakargva ar moaxdenda 
raime mniSvnelovan gavlenas ganmcxadeblis pirad cxovrebaze.  saqmeSi 

Korolev v. Russia (dec.),  ganmcxadeblis pretenziebi exeboda mopasuxe 
xelisuflebis mier erT evroze naklebi Tanxis gadauxdelobas, 
romlis gadaxdac Sesabamis organoebs erovnulma sasamarTlom 
daakisra. saqmeSi Vasilchenko v. Russia ganmcxadebeli asaCivrebda 12 evros 
gadaxdis Sesaxeb gadawyvetilebis aRusruleblobas xelisuflebis 
mier. saqmeSi Rinck v. France (dec.) sadavo Tanxa Seadgenda 150 evros, garda 
xarjebisaTvis gankuTvnili 22 evrosi da saqmeSi ar arsebobda 
mtkicebuleba, rom aRniSnuli Tanxa mniSvnelovan gavlenas moaxdenda 
ganmcxadeblis pirad cxovrebaze. saqmeSi Gaftoniuc v. Romania (dec.) 

ganmcxadebels unda mieRo 25 evro. miuxedavad amisa, sasamarTlo 
yuradRebiT ekideba im faqts, rom qonebrivi danakargis gavlena ar 
unda iyos abstraqtulad Sefasebuli; mokrZalebuli qonebrivi zianic 
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ki SeiZleba CaiTvalos mniSvnelovan zianad,  pirovnebis specifiuri 
situaciisa da im qveynis an regionis ekonomikuri mdgomareobis 
gaTvliswinebiT, romelSic is cxovrobs.  

53.  Tumca, sasamarTlo amavdroulad iTvaliswinebs, rom qonebrivi 
interesi ar aris erTaderTi ganmsazRvreli faqtori imis dasadgenad, 
ganicada Tu ara ganmcxadebelma mniSvnelovani ziani. udavod, 
konvenciis darRveva SeiZleba exebodes seriozul principul sakiTxebs 
da amgvarad iwvevdes mniSvnelovan zians qonebrivi interesebze 
zegavlenis moxdenis gareSec (Korolev v. Russia (dec.)). ganmcxadeblis 
piradi, subieqturi gancda savaraudo darRvevis zegavlenis Sesaxeb 
unda iyos obieqturi safuZvlebiT dadasturebadi. aRniSnuli sakiTxi 
dadga dRis wesrigSi saqmeSi Rinck v. France (dec.), rodesac sasamarTlom 
miiCnia, rom ganmcxadeblis mier marTvis mowmobis erTi punqtis 
dakargva ar gulisxmobda imas, rom am faqtma mniSvnelovani zegavlena 
moaxdina mis pirad mdgomareobaze maSinac ki, Tu ganmcxadebeli amas 
principis sakiTxad miiCnevs.  

saqmeebSi Holub v. the Czech Republic (dec.), Matouńek v. the Czech Republic (dec.), 

and Čavajda v. the Czech Republic, sasamarTlom gadawyvetilebebi daafuZna 
faqts, rom sxva mxareTa pretenziebi, romlis gacnobis SesaZlebloba 
ganmcxadeblebs ar miecaT, ar Seicavda saqmisaTvis raime axal 
garemoebebs da Sesabamis saqmeebSi sakonstitucio sasamarTlos mier 
miRebuli gadawyvetileba ar efuZneboda aRniSnul dokumentebs; 
amgvarad, ganmcxadeblebs ar ganucdiaT mniSvnelovani ziani 35-e 
muxlis me-3 paragrafis b) punqtis Sesabamisad. 

sapirispirod, sasamarTlo ar daeTanxma mTavrobis mosazrebebs 
imasTan dakavSirebiT, rom ganmcxadeblebs ar ganucdiaT mniSvnelovani 
ziani saqmeSi Gaglione and Others v. Italy, radgan ganacxadTa 65% exeboda 
kompensaciis gadaxdis sul mcire cxrametTvian dagvianebas. 
analogiurad, saqmeSi Sancho Cruz and 14 other “Agrarian Reform” cases v. Portugal, 
sasamarTlom daadgina, rom or saqmeSi, sadac mTavrobam axal 
kriteriumze dayrdnobiT protesti gamoxata, ganmcxadeblebs miadgaT 
mniSvnelovani ziani, kompensaciis odenobebis sididis gaTvaliswinebiT.  

 
4. ori damcavi debuleba 

a) moiTxovs Tu ara adamianis uflebaTa dacva saqmis arsebiT 
ganxilvas   

54.  meore elementi aris damcavi debuleba (ixileT me-14 oqmis 
ganmartebiTi angariSi, §81), romlis Tanaxmadac ganacxadi ar iqneba 
cnobili dauSveblad, Tu konvenciiTa da misi oqmebiT 
gaTvaliswinebuli adamianis uflebaTa pativiscema moiTxovs saqmis 
arsebiTad ganxilvas. am elementis formulireba gamomdinareobs 37-e 
muxlis 1-li paragrafis meore winadadebidan, romelic asrulebs 
analogiur funqcias ganacxadebis gansaxilvel saqmeTa siidan 
amoricxvis konteqstSi. igive formulireba gamoiyeneba 39-e muxlis 1-l 
paragrafSi, sadac aRniSnuli daTqma mxareTaTvis megobruli morigebis 
uzrunvelyofis safuZvels warmoadgens. 
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55.  konvenciis organoebi erTgvarovnad ganmartavdnen am debulebebs, 
rogorc maT mavaldebulebel normebs ganegrZoT saqmis ganxilva 
miuxedavad imisa, mogvarda Tu ara sakiTxi mxareTa SeTanxmebiT an 
arsebobda Tu ara siidan amoricxvis nebismieri sxva safuZveli. 
Sesabamisad, saqmis Semdgomi Seswavla saWiro iyo maSin, rodesac igi 
exeboda zogadi xasiaTis sakiTxebs, romlebic konvenciis Sesrulebaze 
axdenda gavlenas (Tyrer v. the United Kingdom, § 2). 

56.  amgvari zogadi xasiaTis sakiTxebi dRis wesrigSi dgeba, 
magaliTad, rodesac arsebobs saxelmwifoebisaTvis konvenciiT 
gaTvaliswinebuli movaleobebis dakonkretebis saWiroeba an mopasuxe 
saxelmwifos  darwmunebis aucilebloba gamoasworos struqturuli 
xarvezi, romelic zians ayenebs ganmcxadeblis mdgomareobaSi myof 
sxva pirebsac. aqedan gamomdinare, sasamarTlo, konvenciis Zveli 37-e 
da 38-e6 muxlebis safuZvelze, xSirad amowmebda, saqmeSi arsebuli 
zogadi problema iyo Tu ara gadaWrili an xorcieldeboda Tu ara 
RonisZiebebi mis gadasaWrelad, aseve gadawyvetili iyo Tu ara 
sasamarTlos mier msgavsi samarTlebrivi sakiTxebi sxva saqmeebSi 
(ixileT, sxva mraval saqmes Soris,  Can v. Austria, §§ 15-18, da Léger v. France 

(amoricxva) [GC], § 51). magaliTad, im SemTxvevebSi, rodesac 
sasamarTlos ukve gadawyvetili aqvs erovnuli xelisuflebis 
organoebis mier proceduruli wesebis gamoyenebis sakiTxi da saCivari 
mxolod istoriul interess ukavSirdeba, adamianis uflebaTa 
pativiscema ar moiTxovs imave saCivris Semdgom ganxilvas (Ionescu v. 

Romania (dec.)). sakiTxi, romelmac wamoiwia saqmeSi Holub v. the Czech Republic 

(dec.), anu faqti, rodesac ganmcxadebels ar hqonda miRebuli sxva 
mxareebis Sepasuxeba sakonstitucio sasamarTloSi mimdinare 
samarTalwarmoebis dros, ukve gadaWrili iyo sasamarTlos 
precedentul samarTalSi (magaliTad, ixileT Milatová and Others v. the 

Czech Republic; Mareń v. the Czech Republic; and Vokoun v. the Czech Republic). saqmeSi 

Korolev v. Russia (dec.),  sasamarTlom ar miiCnia, rom arsebobda raime 
seriozuli mizezi, rac ganapirobebda ganacxadis arsebiT ganxilvas, 
pirvel rigSi imitom, rom sasamarTlos araerTxel hqonda ukve 
gadawyvetili analogiuri sakiTxebi; da meorec, radgan orives, 
sasamarTlos da ministrTa komitets, ukve hqonda ganxiluli ruseTis 
federaciaSi erovnuli sasamarTloebis aRusruleblobis sistemuri 
problema.  

 
b) iyo Tu ara saqme saTanadod ganxiluli erovnuli sasamarTlos 

mier  

57.  SeuZlebelia sasamarTlom ukuagdos ganacxadi misi 
trivialurobis gamo, Tu saqme ar iyo saTanadod ganxiluli erovnuli 
sasamarTlos mier. es debuleba asaxavs konvenciis me-13 muxlSi 
ganmtkicebul subsidiarobis princips, romelic moiTxovs erovnul 
doneze samarTlebrivi dacvis efeqturi Sidasaxelmwifoebrivi 
saSualebis arsebobas (Korolev v. Russia (dec.)). saqmeSi Holub v. the Czech 

Republic (dec.) sasamarTlom daazusta, rom erovnulma sasamarTloebma 

                                                 
6
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saTanadod unda ganixilon “saqme” (frangulad “l’affaire”) farTo 
gagebiT da ara strasburgis sasamarTloSi wardgenili “ganacxadi” 
(frangulad “la requête”).  

58.  rac Seexeba terminis “saTanado” ganmartebas, axali kriteriumi 
ar iqneba iseve mkacrad ganmartebuli, rogorc konvenciis me-6 muxliT 
gaTvaliswinebuli samarTliani sasamarTlo ganxilvis kriteriumebi 
(Ionescu v. Romania (dec.)). 
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