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1. Artilcle © of the European Convention on Human Rights
iz worded as follows:

‘ - | | "Article 9

"{1) Everyone has the right to freedom of thought,
conscience and religion; this right includes
freedom to change his religion or bellef and :
freedom, either alone or in community with ¢thers

;fi N ' and in publiec or private, to manifest his religion
'f.]!! ' or belief, in worshlp, teachlng, practice and :
observance.

_"(2) Freedom to manifest one's religion or beliefs shall
be subject only to such limitations as are pre=
seribed by law and are necessary in a democratic
society in the interests of public safety, for

 the protection of public order, health or morals, '

or for the protection of the rights and freedoms
of others." ' ' '
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2 The Universal Declarétion of Human Rights, adopted on
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10th December, 1948, by the General Assembly of the United
Nations includes an Article 18 worded as follows:

"Everyone has the right to freedom of thought,
conscience and religion; this right includes
freedom to change his religion or belief, and
freedom, either alone or in community with others
and in public or private, to manifest his religion
or belief in teaching, practice, worship and
observance."

3, In August, 1949, when the Consultative Asgembly of the
Council of Eurcpe had obtained the innlusion in its Agenda
of "measures for the fulfilment of the declared aim of the
Couneil of Eurnpe, in accordance with Artiele 1 of the

Statute, in regard te the safeguarding and further reallsation
of Humen Rights and Fundamental Freedoms", M. Teitgen, the
Rapporteur, lald before the Committee on Legal and Adminl-
strative Questions certain proposals ineluding, in particular,
this passage (1): ‘ | '

"The Convention and the procsdure tc be determined
later by the Committee will guarantee the fundamental
rights and freedoms listed below to every person
residing within the metropolitan territory of a
Member Stats:

i u

R )
"fhe Freedom of religious practice and teaching,

a8 laid down in Article 18 of the Declaration
of the United Nations"

o iiea. " (Doo. A.116)'2) B

(1] Translation; original English text unavailable.

(2) The drafts cf the European Movement, by which the Cone
sultative Assembly was considerably influenced {cf.
Official Report of the Consultative Assembly, 1949, II,
p.110), provided for the guarantee of "freedom of
religious belief, practice and teaching", (Doc. INF/2/E,
February 1949, and Doc. INF/5/E/R, Article l{e), p.6,
June 1949).
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At the meetin% of the Committee on 30th August, 1949,
Mr. Ungoed-Thomas (United Kingdom) suggested replacing this
last paragraph by the following text:

"Ffreedom of thought, conscience and religion, as
1aid down in Article 18 of the Declaration of
the United Nations."

The Committee agreed tc this amendment by 19 votes
(Doc. A.167, p.2).

L, Article 2, para. 5, of the draft submitted to the Con~
sultative Assembly by the Committee on 5th September, 1949,
was worded as follows: ‘

"In this Convention, the Member States shall
undertake to ensure to all persons residing
within thelr territories:

L] |i

s ¢ 0

"(5) Freedom of thought, consclence and religlon,
in accordance with Article 18 of the United
Nations Declaration" (Doc gs (1) 77, p.20kL;
ef. also Déc. 290, p.10) (1),

Regarding this text, the Report presented by M. Teitgen
on behalf of the Committee explained:

" .. in recommending a collective guarantee not only of
freedom to express convictions, but also of thought,.
conscience, religion and opinion, the Committee
wished to protect all natiocnals of any Member
State, not only from 'confessions'! imposed for
reasons of State, but alsc from those abominable

/.

(1) 1In Doec. A,290 the passage read: "All Member States,
signatoriles to the Convention, shall bind themselves
to ensure to all psrsons residing within thelr terri-
torles: seievens

B ve.ee.s Freedom of thought, conscience and religion,
in accordance with Article 18 of the Declaration of the
United Nations.
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"metheds of polire encuiry or judicial
process which rob the suspected or
acrused person of ccntrol of his in-
tellectual faculties and of his con-
science" (Doc. AS (1) 77, para. 12,
p.200).

Article 2, para. 5, of the Committee's draft did not
give rise tc any particular discussion in the Assembly, and
waes embodied without change in the Assembly's Recommendaticn
of BES)September, 1945 {(Doe. 48 (1), 108, Article 2, para. 5,
p. 2 , ‘

5. The Committee of Ministers of the Council ef Europe then
submitted the Assembly's Recommendation to a Committee of
Experts on Human Rights which it had deeided to convene
(November 19119).

The Committee's terms of reference stated that:
"due attention should be paid tc the pregress which had
been achleved in this matter by the competent organs of the
United Nations" (Dee, A4S (1) 116, para. 6, pp. 258 and 289).

6. The "draft International Covenant on Human Rights"
prepared by the United Nations Commission on Human Rights at
its 5th Session held at Lake Success from 9th May tc 20th
June, 1949, contained an Article 16 worded as fcllows:

"1. Everyone has the right to freedom of thought,
conscience and religion; thls right includes
freedom to change his religion or bellef,
and freedom, elther alcne or in community
with others and in publiec cr private, to
manifest his religion or belief in teaching,
practice, worship and cbservance.

"2, Preedom to manifest one's religion or beliefs
shall be subject cnly to such limitations as
are pursuant to law and are reasonable and
necessary to protect public safety, order,
health, or morals cor the fundamental rights
and freedoms of others" (Doc. E/1371, p.21).

7. The Secretariat-General of the Council of Europe had
prepared for the Committee of Experts on Human Rights =
"Preparatory Report cn the draft Convention of Collective
Guarantee of Human Rights". Part II of the Report, devoted
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to a "comparison between the draft International Covenant
on Human Rights and the draft of the Consultat%v? Assembly",
contained the following comments on Article 163/ of the
draft Covenant of 1949° '

"The first paragraph cf this provision is
covered by paragraph 5 of Artigle 2 of the
Strasbourg draft and Article 18 of the
Universal Declaration.

"With regard tc the second paragraph, the |
combinati?n of Article 2, varagraph 5, with
Article 6(2) of the resclution does not cover
this entirely, inasmuch as a restriction 1s
imposed through the control both of the alm
and of the nature ('reasonable and necessary'
measures) of State regulaticns on fresdoms"
(Doc, B.22, p.20).

8. At the first meeting of the Commlittee of Experts on
Human Rights (Strasbourg, 2nd to 8th February, 1950), a
number of members submitted proposals.

The first three, while retaining the wording of
paragraph 5 of Article 2 of the Assembly's draft, suggested
extending the paragraph by cne of the follewlng additions:

"subjeet to reservations concerning legislatlve
measures tc prevent attempts being made once
again to suppress these freedoms" ( Amendment
proposed by the Turkish Experts, Doc. 4.775),

or:

o/

(1) Quoted sbove, Dp.it

(2) Genersl clause of limitation (recognition cf an
respect for the rights and freedoms cof others;
just requirements of publie morality, order and
security in a demccratiec society).

e MRAMSRLL e ,
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"This provision does not affect existing

national laws as regards rules relating to
religious practice and membership of certain
faiths" (Amendment propcsed by M. Salen {Sweden),
Doc. A.777),

or finally:

"Sub ject to reservations as regards the measures
required for ensuring security and public order,
a8 well as those restricetions which, for
reagcns of histery, it has been considered
necessary, by the States, signatories of this
Convention, to place on the exercise of this
right" (Amendment propossd by M. Cavat Ustun
(Turkey), Doe. A,787).

Sir Oscar Dowson (United Kingdom) suggested replacing
Artiele 2, paragraph 5, cf the As?eTbly's draft by a new
Article identical with Article 16‘'1) ¢f the 1949 draft
Covenant: -

"1. Everyone has the right tc freedom of thought,
conscience and relligion; thls right includes
freedom tec change his religion cr-belief,
and freedom, elther slene o¢or in ccmmunity
with others and in pudlic or private, to
manifest his religion or belief in teaching,
practice, worship ard ¢bservance,

"2, Freedom tc manifest one's religion or bellefs
shall be subject only to such limitations as
are pursuant to law and are reasonable and
negcessary te protect public safety, order,
health, cr morals or the fundamental rights
and freedoms of othsrs" (Dce, A.798).

9. A sub-committee wes then instructed to undertake
a preliminary examination of Amendments relating to the
various provisions of the Assembly's draft, including the
Amendments quoted above. The Sub-Committee considersd 1t
advisable

./‘

{1) Quoted above, p.lL.

Do T T e - SR ' T
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"to exami?e firstly the Amendments tc¢ Articles 5,
6, and 7'1) and those which, although formulated
- with reference tc Article 2, nevertheless relate
1+ te the definition of the limits of the rights
' : enumerated under this Articlse" (Doec. A.79%, p.1).

The Sub-Committee's Report to the Committee stated
that: '

"With regard tc the Amendments relating to the
text of Articles 5 and 6, the Sub-Committee
firstly examined btwo Amendments moved by
M. Ustun and M, Salen (A,787 and A.777) which
both refer to limitations to be imposed on
freedom cf religlon. These Amendments were
prompted by the desire to retain certain re=-
strinctions as laid down under existing legis-
lation which it would be difficult nct to
retain for the time belng.

"After discussion, MM, Ustun and Salen agreed
tce move the following Amendment:

"1This provision does not affect existing
national laws which contain restriective
regulations concerning religiocus institutions
and endowments c¢r membership of eertain faiths.'

"Since the sbove Amendment applies equally to
Article 5 and to Article 6, 1t seemed advisable
te the Sub-Committee to re-examine the wording
of both these Articles. It would have been
wiser perhaps tc¢ combine thom inte one single
Article in which the Amendment cf MM. Ustun and

| A
TIY On Article 6, see p. 5, footnote (2). Article 5
corresponded’ to present Article 1l of the Convention.
Article 7 contained a general reference to "the

general principles of law as recognised by civilised
nations"
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Salen could have been lncorporated, as well as
a?y(gyher limitations™ (Doec., A.796, pp. 1 and
2 . !

10, The preliminary draft Convention prepared by the Committee
of Experts at lts first meeting provided, in Article 2, para,
5, which was identical with Article 18 2} of the Universal
Declaration, that: ' '

"(5) Everyone has the right to freedem of thought,
_ consclence and religion; this right ineludes
freedem to change his religion or bellief, and
freedom, either alone or in community with
others and in public or private, to manifest
his religion or belief in teaching, practice,
worship and observance" {Doc. A.833, p,3; cf.
also Doc, A.809, Artiele 3, para. 5, p.Ei.

The preliminary draft alsF Sontained an Article 7(b)
clearly based on the Amendment'3) proposed by MM. Ustun and
Salen:

"(b) Nor may these provisions{lt) be considered as
derogating from already exlsting national rules as
regards religlous institutions and foundations or
membership of certain confessions™ (Doc. A.8§3,
p.5; ef. also Doc. A.809, Article 8 (b}, p.7).

o/

TIT A% SIr Oscar Dowson's own request, the Sub-Committee
decided tec postpone the discussion of his Amendment
"until the Committee could examine the proposals
moved by" (Sir Oscar Dowson) "all together as a whole".
(These proposals, unlike Article 2 of the Assembly's
draft, were based on the method of precise definition
of rights and freedoms)}. (Doec. A.796, p.3).

(2) Quoted above, p.2.

(3} Quoted above, p.7

(It} Thet is "the preceding provisions" (in particular,
those of the general clause of limitationr in Article 6).

et 1 @it - e B L i e e T Y T
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In this connection the Committee of Experts explained,
in its preliminary draft Report tc the Committee of Ministers,

that?

"paragraph (b) was intreduced at the request of
the Swedish and Turkish representatives, by reason
of the existence in their countriss of certain
national laws which might be consldered contrary
to the right of the free exercise of religicn

(Article 2, 5°).

"This paragraph, of course, only applies tc already
existing laws and may.not be involked tc justify
new restrictions which might be imposed on the free
exercise of religion at a future date" (Doc. CM/WP 1

(50) 1, pp. 1% and 14).

11, At the seccnd mesting of the Committee of Experts, held
at Strasbourg from 6th te 10th March, 1950( ? new British
Amendment was submitted worded as follows 1)

"}. Everyone has the right to freedom of thought, .
conselence and religion; this right includes freedom

te change his religion or belief and freedoem, either
alone or in community with others and in public or
private, to manifest his religion or belief in teaching,
practice, worship and cbservance. '

"3 Fpeedom to manifest one's religion or beliefs shall
be subject ?n%y tc such limitations as are prescribed by
law and are'2) necessary in the interests of public
safety, or for the protection of public crder, hesalth,

or morals, or for the protection o the(3) rights and

freedoms of Gthers" (Doc. CM/WE I 550) 2, pp. L and 5).

(1) The differences from the first Briltish Amendment
(quoted abecve page 6) are underlined.

(2) Deletion of the words "reasonable and".

(3) Deletion of the word "fundamental.
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12. The British Amendment was submitted toc a Drafting

Committee consisting of 3ir Oscar Dowsen and Mr. Le Quesne
EUnited Kingdom), M. Dons Moeller (Denmark) and M. Salen
Sweden) . he Committee reworded it as follows (1)%

"1, Everyone has the right tco freedom of thought,
conscience and religlon; this right includes
freedom to change his religion or belief and
freedom, elther alcone or in community with others
and in public or private, to manifest his religion
or belief in teaching,®practice, worship and
observance.

"2, Preedom to manifest one's religion or beliefs
shall be subject only tc such limitations as are
presnribed by law and are necessary in the lnterests
of publie safety, or for the prctection of public
order, health, or morals, or for the protection
‘of the rights and freecdoms of others, provided
that nothing in this Convention may be considered
as derogating from already existing national rules
68 regards relligiocus institubions and foundations,

P Membership of certaln confessions! ()
(Doc. ﬁﬂ?WP'l (507 10, p.53).

13, The draft Convention submitted tc the Committee of
Ministers by the Committee of Experts at the clecse of its
proceedings containsd two Artieles corresponding to the
present Article 9 of the Convention.

Article 2, para. 5, in Alternatives'A and A/2 (methed
of enumeration c¢f rights and freedoms tc be safeguarded)

.

(1) The alterations made to the second British

Amendment (pase 9) are underlined.

(2} Cf. Article 7 (b) of the preliminary draft Convention
of the Committes of Experts (quoted above p.8).
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was almost(l) an exact repetition of Article 2, para ?,

of the preliminary draft cof the Committee cf Experts(2 s
and therefore of Kfticle 18 of the Universal Declarationt3).
It was supplemented by a? Artilcle T(b) identical with that
of the preliminary draft(l) (Doc. CM/WP 1 (50) 15 appendix,
pp. 2 and 3%; of. also Doc., CM/WP 1 (50)1l, Alternative B,
Articles 2, para. 5, and 7(b), pp. 9 and 10).

On the other hand, Article 9 in Alternatives B and B/2
(method of precise definition of rights and freedoms to be
safeguarded) followed exactly the wording of the Article 10(5)
adopted by the Drafting Committee (Doc. CM/WP 1 (50} 15
appendix, pp. 8 and 9; c¢f. also Doe. CM/WP 1 (50) 1L, Alternative

- A, Article 9, p.5).

Regarding Article 7(b) in Alternatives A and A/2, the-

" Report of the Committee of Experts to the Committee of Ministers

contained the following explanations:

"Paragraph (b) was introduced a2t the request of
the Swedish and Turkish representatives, by reason
of the existence in their countries of certain
national laws which might be considered contrary
to the right of the free exercilse of religion
(Artiecle 2, 509).

"This paragraph, of ~ourse, only applies to already
exlisting laws, and may not be invoked to justify uew
restrictions which might be Imposed on the free
gxercise of religion at a future date.

"The representative of the Netherlands asked for the
deletlon c¢f this paragraph. He pointed out, in
support of his argument, that there would appear to
be a sort of contradiction between the provisions of

e

(1) "To manifest his religion" became "to menifest this
‘ religion".

(2} Quoted above, p. 8.
{3) Quoted abovs, p.2.
(ly) Quoted above, p. 8.

(5) Quoted above, p. 10.
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"Article 5(1) and those of paragraph (b) of Article 7,
if it were maintained, He also stressed the fact that
the guaranteelng of certain situations of fact, which
this provision tends to ensure, does not justify
the incorporation 1n the text of the Conventicon of a
derogation of such consliderable extent, in spite of
the importance they might have, The maintenance of
thils paragraph might be interpreted as meaning the
collective responsibility of the signatories for
exceptional situaticns which relate, in fact, to only
two countries, Turkey and Sweden. While understanding
the reasons which lezd Turkey to impose restrictions
on certain religious activities iIn the interests of
the cultural recovery of the country, the Netherlands
reprasentative stated thet, for his part, he could not

associzte hlmself with the general reservations contained

in paragraph (b) of Article 7.

"It seemed to him that it would be more appropriate to
delete paragraph (b) of Article 7, while introducing
inte the text of the Conventlon either a provision
similaer to that of Artiecle 2 of the United Nations
draft Covenant (2) ~ it being understood that the

e

" Ul)phis Article corresponded to present Article 1 of the

Convention,

(2) This Article was worded as follows:

"]. BEach State party hereto undertakes to ensure to all
individuals within its Jjurisdiction the rights defined
in this Covenant. VWhere not already provided by legis-
lative or other measures, each State undertakes, in
accordance with its constitutional processes and in
accordance with the provisions of this Covenant, to
adopt within a reasonable time such leglslative or
other measures to give effect to the rights defined in
this Covenant.

"o.., (This paragraph corresponded to Artlcle 13
of the Buropean Convention)."

The United Nations Commissicen on Human Rights had

decided that it would adopt this Article provisionally
pending the completion of its work on Part II (corres-
onding %o Section I of the Convention) of the Covenant
Doe. E/1%71, p.17).
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"expressior "within a reasonable time" should be
interpreted brecadly - or else a provision on the lines
of the proposal put forward by the Danish representative
to the United Nations (1) at the time when the draft
Covenant on Human Rights was being framed.

"The United Kingdom representative agreed with this
point of view.

"The Swedish delegate, adopting the opposite point of
view, considered that the malntenance of paragraph (b)

of Article 7 was Jjustified not only by considerations
concerning certain situations exlsting in thls or that
Member State of the Councll, but alsc because of the
wider 1dea which the Consultative Assembly, in drawing
up 1ts draft Convention, had not intended to derogate
from the age-o0ld institutions or traditions of these
countries, He stated that the place occupied in the
Swedish State by the Lutheran faith had its origin in

the distant past, and that this did not impede the right,
freely recognised in that country, to adopt another rfaith,
provided that the person concerned joined some other
religlous community. If the great homogeneity of the
Swedish population in the matter of religion appeared to

render the inconveniences of this situatlion almost negligible,

] *

(1)

|- ®

This proposal (comparable with present Article 6l of
the Convention) was worded as follows:

"If the existing laws of a State regarding any of the
specific rights and freedoms defined in this Covenant

do net give full effect to the provisions of the
Covenant, such State may, by an express statement made
to that effect on deposit of 1ts Instrument of ratifica-
tion or accession, reserve its right to maintain its
existing law cn the subject.

"Any State making such a reservation shall furnish the Secre-
tary~General of the United Nations with full information
on its domestlc law regarding the questions covered by
the resecrvation, and tie Secretary-General shall bring
such information to thc attention of othor States.partids’
to the Covenant, Furthermore, a Statoc making any such a -
resorvation undortakes to examine the possibilities of
modifying its legislation, within a reasonsble space of
timo, with a wview to giving full effect %o the rrovisions
of this Covenant. The competent organs of the United
Netlons: may. request the State to inform-them: what progress
is being made inthis réspeet" (Doc. E/1371, p.3L). -

T T Y T A Y T ] -
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it could not be overlooked that there were considerable
obstacles, both constitutional and others, which would opposs
any attempt to modify 1t. The Swedish delegate therefore
asked for the maintenance of the reservation contained in
peragreph (b) of Article 7 of the draft" (Doec. CM/WP 1 (50)15,
pp. 18 and 19},

The Turklsh representative made the following reply to
the objections raised by the Nectherlands representative:

"The ebove-mentioned remarks of Professor Beauforh have
mede my task much easier, Indeed, there is 1ittle I

can add further since the only representative who voiced
any opposition to our Amendment ~ or at least, the only

one who expressed strong objections . has now recognised-
the justice of our views by stating, with the most praise-
worthy frankness, that after hearing my words he himgelf is
convinced that our Amendment is an unavoldable necessity,

"I would however 1like to state here, for what it may be
worth, that the legislative measures relating to the
"tekkés', the 'médressés' and the Moslem religious orders
are In no way intended to place restrictions on freedom

of rellgion. I must emphasise that this freedom has always
been respected in Turkey to the widest possible extent.

A large number of writers from Western ccuntries have

borne testlmony to this fact. It must, however, be polnted
out that'in the course of our history a number of attempts
at reform and modernisation have been frustrated by
stubborn resistance on the part of certain persons or
groups of persons who wished to keep the population in
ighorance for thelr own ends.

"In its determination to go through with ‘those reforms
which have justly won the sympathy of the whole world.

the Republle of Turkey has therefore been obliged to

atart by abolishing the Moslem orders and thelr archaic
institutions, If 1t had neglected to take this necessary
.8tep, 1lts efforts would doubtless be doomed to fallure
once agaln, and my country would not be entitled to take
I1ts place smong the Member States of the Council of Eurcpe
and share with them their fundamental conception of
modern Europeen civilisation" (Addendum 2 to Doc. CM/WP 1

(50) 15},
6/0
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Finally, the Report of the Committee of Experts included
the following corments on Article 9 in Alternatives B and B/2:

"Article 9 - paragraph 2

"The provision at the end of this paragreph was intended
to cover those reasonable restrictions on the eligibillity
for public office of members of certain religious faiths
which are prescribed in the constitutions of certain

States and which, it was recognised, could not be removod
irmediatoely, '

"It 1s also intended to cover similar regulations regarding
the membership and the activity of certain religious

institutions (Sce comments on Article T(b) of Alternatives
A and A/2)" (Doc, CM/WP 1 (50) 15, p. 22).

The Committee of Experts had agreed that 1t was not com-
petent to choose between Alternatives 4, 4/2, B and B/2, since
such & choice "depended on considerations of s political
character" (Doc., A4S (2} 8, para. 58, p. 571).

1, In these circumstances, the Committee of Ministers decided
at 1ts third Session (Strasbourg, 30th March to 1st April, 1950)
"to convene a meeting of Senior Officiels, who, on the
Instructions of their Governments, would have the task of
preparing the ground for the Ministers! decislon from the
political point of view" (Doc, 43 (2) 8, para. 59, p. 571)s

15. The Conference of Senior Officials (Strasbourg, 8th to 17th
June, 1950) succeeded in "smalgamating Alternatives A and B of
Section T of the Committees of Experts' draft Convention", while
adopting Alternative B (method of pPrecise definitlon) as the
basls of ifs work (Doc. CMAWP L (50) 19, p. 13).

The "new draft of Alternatives B and B/2" contained
an Article 10 worded as follows (1):

2

(1) The slteration made in the text of Article 9 of the
draft Convention of the Committee of Experts in
Alternatives B and B/2 (quoted above, p.10) is
wnderlined, _




as follows:
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"(1) Everyone has the right to freedom of thought,
conscience ond religion; this right includes fresdom

to change his religlon or bellef and freedom, clther
alone or in community with others and in public or
private, to manifest his religion.or belief, in teaching,
practice, worship and observance,

"(2) Freedom to manifest one's religion or beliefs shall
be subject only to such limitations as are prescribed

by law and are necessary in the interests of public
safety, or for the protection of public order, health or
morals 1In a democratic soclety (1) or for the protection
of the rights and freedoms of others, provided that
nothing in this Convention may be considered as derogating
from already existing national rules as regards religious
institutions and foundations, or membership of certain
confessions" (Doc, CMWP I (50) 9, pe. 5).

Finally, agreement was reached on an Article 9 worded

"Article 2(2)

"(1) Everyone has the right to freedom of thought,
consclence and religion; this right includes
freedom %o change his religion or belief and
freedom, elther alone or in community with others
and in public or private, to menifest his religion

observance.

o/

(1)

(2)

- Consultative Assembly's draft (Doc. 4S (1) 108) and of

According to the report of the Conference (Doc, CMMP I (50)
19, p.13}, the reference to & "democratic society" was
introduced into Article 9, as well as Articles 8, 10 ana

11, in order to "make Alternative B more. acceptable %to the
supporters of Alternatlive A", 1Indeed, Article 6 (general
clauge of limitation of rights and freedoms) of the

Alternstlve A of the Committee of Experts' draft (Doc. CM/MWP
1 (50 1L and 15 appendix) contained a similar referencs
to this concept. '

An alteration made In Article 10 of the "new draft of
Alternatives B and B/2" quoted above, p.16) is
underlined.

- Y I T YT T T




Committee of Ministers (Doc. CM/WP I} (50) 19) contained no
comnents on this Article.

16,

Senlor Officials, the United Kingdom delegation proposed the
following alteration iIn the English text of parsgraph 2 of
Article G:

17

on the text of a "draft Convention of Protection of Human
Rights and Fundamental Freedoms", which it decided to send
to the Consultative Assembly for opinion. :

Article 9 and worded as follows:
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"(2) Freedom to manifest one's religion or beliefs shall
be subject only to such limitations as are prescribed

by leaw and are necesgary in a democratic goclety (1},

in the interests of public safety, or for the protection
of public order, health or moralsf or for the protection of
the rights and freedoms of others"(2) (Doc. CM/WP I (50)
19 ?ppendix, pe6; cof. also Doc. CMMWP L (50) 16 appendix
Pe . : :

The Report of the Conference of Senior Officials to the

After the conclusion of the work of the Conference of

"Delete the comma after the words 'democratic goclety!
end delete the word 'or' after 'public safety!"
(Doc. A.1690, p.2).

On T7th August, 1950, the Comﬁittee of Ministers agreed

Article 9 of the draft was identical with present

"Article 9

"(1) Everyone has the right to freedom of thought,
conscience and religion; +this right includes freedom
to change hls religion or belief and freedom, either
alone or in community with others and in public or
private, to manifest his religion or belief, in worship(3),
teaching, practice and observance. '

"(2) Freedom to manifest one's religion or beliefs shall
be subject only to such limitations as are prescribed by

(1)
(2)
(3)

_ IR . 8
Noto the displacement of these four words.,
Deletion of the words “provided that... certain confessions".

Note displecement of the word 'worship!',

T T T T
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law and are necessary in a democratic society (1) in

the interests of public safety (2), for the protection
of public order, health or morals, or for the protection ‘
of the rights and freedoms of others" (Doc, CM (50) 52, p.6;
cfe also Doce AS (2) 11, Appendix A, Article 9, p.5056),

18. In its Recommendation of 25th August, 1950, regarding
the draft Convention for the protection of Humen Rights and
Fundamental Freedoms, the Consultative Agsembly proposed no
change in Article 9; which received no particular mention
during the debate (Doc. 4S (2) 104, Article 9, ppe 1032 and 1033),

19 Article 9 thus received 1ltsg final text, embodied without
further change in the Convention as signed on Lth November, 1950,

o o
0

4 study of the prepsaratory work on the Convention reveals
certain affinitlies between Article 9 of the Convenbtion and
Article 18 of the draft International Covenant on Civil and
Political Rights (3), -

The Secretariat of the Commlission has accordingly deemed
it useful to attach to this document the relevant extract from
the Annotation on draft Covenants, prepared by the Secretary-
General of the United Nations in 1955 at the request of the
United Nations General Assembly (Doec, 4/2929, pp«136 to 143,
Appendix) (li).

(L) Deletion of comma,
(2) Deletion of tor!.

(3) Article 16 until 1949; Article 13 in 1950 and 1951;
Article 15 in 1952; A ticle 18 since 1953,

(L) On this subject, ses Doc. DH (56) L, pp. 10 and 11,
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A P\P'E NDIX

ARTICLE 18 e .V:,f”L

Freedom of Thought, Conscience and” Rellgion

1, Everyone shall have the right to freedom of -
thought, consclence and religion. :This pight shall- .
.. -include freedom to maintain or to change his religlonu
*or belief, and freedom either indiv1dually or in = *
'“community with others and in public or private, to
.o manifest his religion or bglief" in‘WOrahip,
' observance, practice and teaching.‘wa ,

. .2, No one shall be subject to coercion which WOuld
_ . ’impair his freedom to maintain or to change his '
o ‘religion or belief. .

%, Freedom to manifest one's Weligion or beliefsjﬂ‘
.., may be subjeet. only to such limitations . as are '
. prescrlbed by law and are necessary to protect
~ public safety, order, health, or morals or the

fundamental rights and freedoms of others.

Por ..‘V_.;‘,(: -,

-

105, The debate on this article seemed to foeus on three o
main issues: ‘the nature or concept of "rreedom of thought s
conscience and religion", the right "to change" or "to mein~ = -
tain" one's religion or belief, and the scome of leglitimate
limitations of "freedom to manifest one's religion or ‘beLiM".

S Freedom cf thought coneclence and religion‘éi/

106., During the debate on this article, freedom of thought o
conscience and religion was frequently characterized as
"absolute"™, "sacred" and "inviolable", ' The first clause of
the article therefore declared in clear and simple terms, and

without qualifications, that "everyone shall have the right to-
freedom of thought, consclence and religion'. - No restrictions
of a legal chawaster, it was generally agreed, could be imposed

upon man's inner thought or moral consciousneas,
attitude towards the universe or its creator;

legitimate Iimitations.'

.

- . s

or his

only external
manifestations .of religlon or bellef ‘might be subject to

v

35/

263 E/CN

A/C.3/8R

%ﬁ%ﬁ'%ﬁ;ﬁéﬁ?'me

/Add.. éS, 528; E/
.289.

L;_/SR 116 1126 319, e

T oy

____ e

[ i-:-l_--ﬂ T 1
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107. The guestion was raised whether the words "thought" and
"helief" in this article were intended to be different concepts.
The question was also railsed whether there was any clear-cut
distinction between "the right to freedom of thought" in thls
article and "the right to hold opinions without 1ntbrference

in the next artiele.,

Freedom to maintain or to change one's religionlzé/-

108, The first drafts of the article contained a provision to
the effect that everyone should have "frecdom to change his
religion or helief". Against this provision, it was argued
that the right to charnge one's Pellglon was salready implicit
in the concept of "freedom of religion" and therefore need not
be mentioned specifically., 1%t was also argued that the
covenant should not lend ite support to any religious body in
its pPOSGlyt181ng or missionary enterprise, nor shcould it be
instrumental in creating any doubt in the mind of any believer
of the -truth of his belief, * Furthermore, a provision in the

covenant on the right to change one's religion, it was
contended, would create uncerfainty and di flculty for those

States whose constitutions or basic laws were rellglous in
origin or in character. 1t was also thought that, since the
article as a ‘whole dealt with freedom of "thought",
"consoienc~" and "rﬂllﬂlov any elaboration of freedom of
"pelielon"” without a’ corrésponding elaboration of freedom of
"thought and "conscience" would make .the article somewhat
unbalaneed, - ‘ : ‘

109.. Om the other hand the opinion was expressed that the
rlght to change one's religlon should be specially emphasgized
in view of the fact.that there were religious bodlies which

discouraged religious c¢onversions, and laws which recognized = "

State religions and discriminated against non-believers of
such religions. Failure to recognize the right to change one's
religion, it was maintained, 'would be tantsmount to a 'denial
of that right, and would by implication tend to abridge the
right of any religious . body to carry its message to any
corner of the earth, :

. i/-

36/ E/CNJ/AC. 5/SR 53 /CN.u/SR 116, 117, 161, 319:
B/CN,l1 /82 /Rev.1, 85, 233, 272, 500 282, 515/Add 16,
528, 528/Add,1; e/CN.L/L,1 7, %/2059 /haa. b}
A/C3/5R.288-250, 302, 306, 367, 371, 563, 565, 566,
571, 5763 A/C.3/L. 75/Rev. Amendments on this point
were submitted during the flrst reading of the draft
covenants at the ninth session.of the General Assgmbly
(Ga (IX), a.i. 58, A/c. 3/L.L22), . ,
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llO., As a compromise it -was agreed that freedom “to maintain"
as well as freedom "to change" one's religion, two facets of.
freedom of religion, should both be written - into the article.

A further provision was added that "nc one shall be subject

L to coereion which would impair his freedom to maintain or to
change his religlon or belief": It was undérstood that the
word "coercion" in this context should not be construed as
applying to moral or intellectual persuasion, or ' to-any legiti-
mate 1imitation of freedom to manifest one's religion Or-‘bellef. |

'111. There was. another proposal that any ohange of religion
- made unlawfully or to evade obligations under the law governing
the personal status of the person concerned shall be declared
- null and void". - This proposal was not adopted, for it was
- 1thought that the question of religious conversion as such:
""" dhould be" distinguished from the questlon of personal status,
“the former being spiritual in character, the latter being A
,1ega1 matter. L 8 _

.“Limitations clauseBZ/

'“112.; The limitations clause ef article 18 on freedom,of'ﬁ’
- thought, gonscience and reéligicn, and those of.article: 1g:on
_freedom of .opinion and expression, article 20" on ‘the' right of
Lr_peaceful assembly and article 21 on freedom of "ssociation”
‘were drafted, revised and adopted at different times and were
-consequently couched in varying terms as pegards suéh’ expression a
"national. security","public order", -"public health or mergls",
o ete. It was urged that these clauses should be drawn up.
in a uniform manner, except where a difference in ‘substance
wa.s intended, in order that no serious issues of interpretation
. and application would &rise in the future." However, no: action
on. this matter was taken.

““. ..

113.. The English expression "public order" and the French
expression "llordre public" gave rise to consilderable discussion.-
It was observed that the English expresslon "public order" was
not equivalent to - and indeed was substantially different

‘,q?;/.

31/ E/CN.4/NGO/10, 21, 26; E/CN 4/16/3/33 5; B /o 4/AC.l/SR 26;
~ E/CN.4/SR.116, 117, 119, 160, 319; E/CN.4 82/Add 2, 85, 170
272, 301, 365, 515/add. 12, 15, 524, 5083 /1.68
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from - the French expression "l'ordre public" (or the

Spanish expression "orden publico"). . In civil law countries
"T1opdre public" is a legal concept used principally as a
basis for negating or restricting private agreements, the
exercise of police power or the application cf foreign law.
In common law countries the expression "public order" 1s

not a recognised legal concept and 1s ordinarily used to

mean the absence of public disorder. The commen law ‘
counterpart of "ltordre public" is "public policy" rather
than "public order". The usc of the cxpression "public
crder" or "ltordre public" in the limitations clause would
create uncertainty and might constitute a basis for far-
recaching derogations from the rights guaranteced, = Onc
proposal was made %o change the "protecetlon of public order"
to the "prevention of public disorder".  Another proposal was
to add after the expression "public order" a modifying clause
"in a democratic society". SR

114. The 1limitations clause of article 18 contains the
expression "public safety", that of article 19 the expression
"mational security", and those of articles 20-and 21 the ex-
preasion "national security or publin gafety". It was noted that
these expressions were not consistent. It was also obasrved

thet the terms .'national sccurity" and "public safety' were not
BT TAetent Iy Preghop, 1o Fenkeog,a0,2, 02410 For the imttetion

The right of parents-

115. There were several proposals to the effect that in the
case of a minor the parent or guardian should have the rignt
to determine what form of religious education he should
‘receive. Agalnst these proposals, it was stated that the
age at which a minor ceased to be a minor varied in different
countries. It was further siated that if the right of the
parent to determine what form of religious education the
minor should recelve were written into the article, the

right of the parent to give the minor a purely secular
education should alsc be guaranteed. While there was
general agreement that religlous education should not be
imposed upoen the mincr against the will of the parent, 1t was
thought that the proper place for such a provision would be
in an article on education.39/

2

38/ E/CN;4/NGO/IO,‘12; E/CN.&/SR.116, 117, 160, 161;
E/CN.4/226, 272, 30C, 429.

39/ See para. 3 of article 1% of the draft covenant on
economic, social and cultural rights.




- 23 - - DH (56) 1L
- Appendix

. Rights of relliglious bodies AQ(_““” A‘mh

1164 Proposals were made that freedom of religion should
include freedom of religious denominations or communities to
organtze themselves, to perform mlssionary, educatlonal and
medical work, to enjoy clvil or civic rights, etc. Two
attitudes regarding such proposals were evident. On.the
one hand, it was emphasized that.any religlouds sect or order,
as a corporate body, should have an inherent right to _
perpstuate its own mode of 1ife and to propagate 1ts doctrine.
On the other hand, i1t was argued that the missionary soclety.
" of ons religion often tended to undermine the fundamental
faith of another religion and might therefore congtitute a
source of inter-religlous misunderstanding or friction, No
decision was made on the proposals and the article did not
contain any provision on rights of religlous bodles. Another
proposal was made that "every person of full age and sound
mind" should be free "to endeavour to persuade other persons .
of full age and sound mind of the truth of his beliefs".
This proposal, once accepted, was eventually rejected.

Acts coﬁtrary to religlious observance or practice Hl/

117. A proposal that no one should be required to do any act
which was contrary to his religlous observance” or practlce was
not adopted. Although there was no objection in principle %o
the proposal it was thought that it might not always be
possible to apply such a provision especially in countries
where many different religions were practised. Another
proposal which was not adopted was that "persons who
consclentiously object to war as being contrary to their
religion shall be exempt from military service™. L2

.o/o-

ho/ E/CN.h/AC.}/SR. ; B/CN.l/AC{1/SR.10, 26; E/CN.lL/SR.37,
— 116, 117; E/CN.E/BZ/Rev.l,, L

1/ B/CN.L/NGO/1 and Add.l, 11: E/CN.L/AC.3/SR,5; E/CN.
Ah/‘Sé.ll%{ 114, %21; E/cN.u/aé5./_ L/AC.3/5R+5 /‘ u/ |

See srticle 8 of thedraft covenant on civil and political
rights for a provlision on eonsclenticus objectors.
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A proposal for a briefer article &i/

118. A briefer article was proposed which read as follows:
"Every person shall have the right to freedom of thought and
freedom to practice religious observance In accordance with
the laws of the country end the dictates of public morality".
This text was considered too brief and the clauses "laws of

the country" and "dictates of public morality" wers thought
to be too general, ‘

I3/ B/CN.L/SR.117; E/CN.L/95, 272.

[
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