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Deputy Prime Minister Nikolovski, 
Minister of Justice Maričić, 
Ambassador Galloway, 
President Ademi of the Supreme Court, 
Dear Mirjana, colleagues and friends, 
 
I would like to begin by thanking the AIRE centre and the organisers of today’s important conference 
for inviting me to address you this morning. Indeed, it is my great pleasure to be in Skopje for an 
official visit to North Macedonia, accompanied by Judge Jovan Ilievski and Abel Campos, Deputy 
Registrar of the Court.   
You have chosen a topical, complex and technical subject for your programme: effective asset 
recovery in compliance with European standards. The two panels which will follow will look in more 
detail at different aspects of the confiscation of the proceeds of corruption and a more effective 
fight against illicit finances.  
 
My intervention will be structured along three main lines: 
(I) I will outline how the Council of Europe is responding to corruption and money laundering; 
(II) I will then focus on the main principles of the case-law of the European Court of Human Rights 
with respect to the confiscation of the proceeds of crime.;  
(III) Finally, I will provide a brief conclusion. 
 
Let me congratulate the AIRE Centre and its work with the Regional Anti-Corruption Initiative on its 
publication of the Handbook on Effective Asset Recovery in compliance with European and 
International standards. Your work is aimed at strengthening the capacity of regional law 
enforcement agencies, prosecution services and judicial bodies in order to ensure the effective 
seizure and confiscation of assets within your jurisdiction.  
The Handbook’s section on the European Convention on Human Rights provides a very detailed 
apercu of the relevant case in this domain. 
 
I. The fight against corruption and money-laundering within the Council of Europe 
Corruption has existed ever since antiquity as one of the worst and, at the same time, most 
widespread forms of behaviour, which is inimical to the administration of public affairs.1  
 

 
1 See the Explanatory Report to the Criminal Law Convention on Corruption, Strasbourg 27 January 1999. https://rm.coe.int/16800cce44 
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As emphasised in the Council of Europe’s Criminal Law Convention on Corruption, corruption 
threatens the rule of law, democracy and human rights, undermines good governance, fairness and 
social justice, distorts competition, hinders economic development and endangers the stability of 
democratic institutions and the moral foundations of society. 
 
The aim of asset recovery and crime prevention is now as important as ever. As the Council of 
Europe’s Group of States against Corruption (GRECO) recently stated, ‘the COVID-19 outbreak 
increases corruption risks.’2 Indeed, the health sector is particularly exposed, because of the 
immediate need for medical supplies (and hence simplification of procurement rules), overcrowded 
medical facilities and overburdened medical staff. 
 
The approach of the Council of Europe in the fight against corruption has always been 
multidisciplinary and consists of three interrelated elements: the setting of European norms and 
standards, monitoring of compliance with the standards and capacity building offered to individual 
countries and regions, through technical co-operation programmes. 
 
What are those standards and how do they assist in terms of asset recovery? 
 
Here I could mention the Committee of Ministers’ Twenty Guiding Principles against Corruption3, the  
Council of Europe’s Criminal Law Convention on Corruption (ETS 173), and the Council of Europe 
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the 
Financing of Terrorism (ETS 198). 
 
In terms of monitoring, the major bodies within the Council of Europe are, of course, the Group of 
States Against Corruption (GRECO) and the Committee of Experts on the Evaluation of Anti-Money 
Laundering Measures and the Financing of Terrorism (MONEYVAL). The Court may refer to 
evaluation reports adopted by both these bodies in its judgments, and where relevant takes these 
into consideration in its reasoning. 4 I could also mention the Economic Crime Cooperation Division 
(ECCD) of the Council of Europe, which is responsible cooperation and technical assistance related 
activities concerning measures against corruption, money laundering and terrorist financing. In 
particular, their recent publication on the use of non-conviction based seizure and confiscation, sets 
out the Court’s case-law extensively.5 
 
II. The confiscation of the proceeds of crime within the case-law of the European Court of Human 
Rights  
 
Asset seizure is undoubtedly of major importance for the successful fight against crime. Indeed, 
States are under various obligations under international and European law to develop strategies and 
tools to deprive criminals of their illicit gains. In a case from 1994, the Court called confiscation of 
the Italian mafia’s property ‘an effective and necessary weapon in the combat against this cancer.’6 
Yet measures to combat corruption and reclaim the proceeds of crime must be compliant with 
European human rights standards as clarified through the case-law of the European Court of Human 
Rights. 
 
Which Articles of the European Convention on Human Rights are engaged and in what 
circumstances? Complaints may be considered under Article 1 of Protocol No. 1 and Article 6, and 
more rarely under Articles 7 (the principle of legality) and 8 (right to private and family life).  

 
2 Corruption Risks and Useful Legal References in the context of COVID-19, p. 2 
3 Resolution (97) 24 
4 See Gogitidze and Others v. Georgia, no. 36862/05, 12 May 2015. 
5 https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-confiscation-2020/1680a0b9d3 
6 Raimondo v. Italy, 22 February 1994, § 30, Series A no. 281 A 

https://rm.coe.int/corruption-risks-and-useful-legal-references-in-the-context-of-covid-1/16809e33e1
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-154398%22%5D%7D
https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-confiscation-2020/1680a0b9d3
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-57870%22%5D%7D
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Indeed, confiscation may take place in criminal proceedings usually conditioned by a conviction or 
outside criminal proceedings when certain conditions are fulfilled. Another special procedure is the 
one in which the property of the perpetrator or other persons is confiscated based on a mere 
presumption that it derives from crime. This is usually called extended confiscation, considered as an 
ancillary and auxiliary form of ordinary confiscation. Furthermore, Italy has in place preventive 
confiscation measures of an administrative character, in particular to combat organised crime. 
Finally, certain jurisdictions, such as the United Kingdom, also have a civil-law approach to 
confiscation: this model of confiscation is not based on the perpetrator’s guilt, but on the origin of 
the property. 
 
For the purposes of my intervention today, I will just focus on two Articles. 
 
Firstly, I would like to look at Article 1 of Protocol No. 1 to the Convention which guarantees in 
substance the right to property.  
 
This Article comprises three distinct rules. The first one, which is expressed in the first sentence of 
the first paragraph, lays down the principle of peaceful enjoyment of property in general. The 
second rule covers deprivation of possessions and makes it subject to certain conditions. The third 
recognises that the Contracting States are entitled, among other things, to control the use of 
property in accordance with the general interest. The second and third rules, which are concerned 
with particular instances of interference with the right to peaceful enjoyment of property, must be 
construed in the light of the general principle laid down in the first rule. Normally the Court holds 
that the interference with the applicants’ rights in confiscation cases constitutes control of the use 
of property under the third rule.  
 
Under Article 1 of Protocol No. 1 to the Convention, the Court recognises the right of the State to 
confiscate the property of individuals or legal persons under specific conditions.  
 
The first point I would like to underline is that States have a wide margin of appreciation in 
implementing policies to fight crime, including confiscating certain kinds of property, for example: 
property presumed to be of unlawful origin; the proceeds of a criminal offence; property that was 
the object of the offence or property that had served or had been intended to serve for the 
commission of a crime. 
 
First and foremost, the interference with the enjoyment of possession must be lawful. In other 
words, it must have a clear basis in domestic law and adhere to the principles of the rule of law. In 
the case of Baklanov v. Russia , the Court found a violation of the applicant’s right to property 
because the relevant domestic law had not been created with sufficient clarity.7 That case concerned 
the confiscation of $250,000 of the applicant’s money on grounds of smuggling after he was 
searched at an airport after failing to declare that he was carrying the sum in cash. After being 
sentenced to a two-year suspended sentence, the money was confiscated as an object of smuggling.  
 
Next, the interference must pursue a legitimate aim in the public or general interest. In the context 
of asset recovery, the Court deems crime prevention or, more specifically, combatting corruption in 
the public service, to be a legitimate aim.8 In Riela and Others v. Italy,9 the Italian authorities had 
confiscated the applicants’ property on the grounds that it was, or had been acquired, through the 
proceeds of crime. There was significant evidence that the first two applicants were members of a 

 
7 Baklanov v. Russia, no. 68443/01, 9 June 2005 
8 See Gogitidze and Others v. Georgia, no. 36862/05, 12 May 2015 
9 Riela and Others v. Italy, no. 52439/99 

https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-69317%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-154398%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22fulltext%22:%5B%22Riela%22%5D,%22documentcollectionid2%22:%5B%22DECISIONS%22%5D,%22itemid%22:%5B%22001-42990%22%5D%7D
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Mafia-type criminal organisation, and that the confiscated property had been acquired through their 
activities in this organisation. The applicants complained under Article 1 of Protocol No. 1 that the 
confiscation measure infringed their right to respect for property. The Court stated that the 
legitimate aim of combating Mafia-type criminal organisations in Italy was so significant that the 
interference with the Convention was not disproportionate to that aim.  
 
Finally, the State’s interference must be proportionate. A fair balance must be struck between the 
rights of the applicant to the peaceful enjoyment of their property and public interest requirements, 
taking into account the wide margin of appreciation I mentioned at the outset. Let me give you an 
example. 
 
The case of Gogitidze and Others v. Georgia10 concerned corruption in the public service. The first 
applicant had served as Deputy Minister of the Interior and President of the Audit Office of 
the Ajarian Autonomous Republic. In assessing the purpose of the extended confiscation procedure 
adopted by the Respondent State, the Court observed that numerous international bodies, noticing 
the “alarming levels of corruption” in Georgia, had urged the Georgian authorities to confiscate its 
proceeds, and that the country was leading a policy “aimed at the prevention and eradication of 
corruption in the public service”. The Court noted additionally that the domestic proceedings 
resulting in the forfeiture of the applicants’ assets had been adversarial, and that the national courts 
had duly examined the prosecution authorities’ forfeiture request, “in the light of the numerous 
supporting documents available in the case file”.  
The courts had found a considerable and well-documented discrepancy between the applicants’ 
income and their wealth, and that their assets could not have been financed by the first applicant’s 
official salaries alone, whilst the remaining applicants had had no other significant sources of 
income. 
 
I would like to mention briefly the situation of third parties, who acting in good faith, suffer the 
consequences of asset seizure or confiscation. Significant third party cases include AGOSI v. the 
United Kingdom11 and Air Canada v. the United Kingdom12 where the Court has accepted that third 
parties had suffered severe ramifications due to seizure and confiscation orders. 
 
I would like to look at one case against your own State. It is the case of Andonoski v. “the former 
Yugoslav Republic of Macedonia” from 2015.  In 2007 the applicant, a taxi driver, was stopped by the 
police when driving three Albanian nationals to a village situated near the Macedonian-Greek 
border. His passengers had no travel documents and the police therefore arrested them. The 
applicant was also arrested and his car was seized. An investigation was subsequently opened 
against him on suspicion of smuggling migrants.  
However, the charges were withdrawn for lack of evidence that he had been aware that his 
passengers were illegal migrants. One of the passengers was ultimately convicted of migrant 
smuggling and sentenced to one year’s imprisonment. The trial court in those proceedings ordered 
the confiscation of the applicant’s car on the grounds that it had been used to commit the offence. 
The applicant unsuccessfully appealed against the confiscation order. The Court found a violation of 
Article 1 of Protocol No. 1, since the  automatic confiscation had deprived the applicant of any 
possibility to argue his case or to have any prospect of success in the confiscation proceedings. 
Similarly, the domestic courts, in such circumstances, had no discretion and were unable to examine 
the case on the basis of any of the factors described above. Lastly, the provision at issue did not 
provide for the possibility to claim compensation. The confiscation order had thus been 
disproportionate, in that it had imposed an excessive burden on the applicant. 

 
10 See above.  
11 AGOSI v. the United Kingdom, 24 October 1986, Series A no. 108 
12 Air Canada v. the United Kingdom, 5 May 1995, Series A no. 316 A 

https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-57418%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-57939%22%5D%7D
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The procedural obligations under Article 1 of Protocol No. 1 must not be overlooked. Although 
Article 1 of Protocol No. 1 contains no explicit procedural requirements, judicial proceedings 
concerning the right to the peaceful enjoyment of one’s possessions must also afford the individual a 
reasonable opportunity of putting his or her case to the competent authorities for the purpose of 
effectively challenging the measures interfering with the rights guaranteed by this provision.13 
 
Now, let me turn briefly to Article 6 and the right to a fair trial. The Court was faced with the issue of 
fairness of the confiscation proceedings in Phillips v. the United Kingdom.14 It took the opportunity to 
lay down the principles applicable to confiscation proceedings. The Court decided that Article 6(2) 
(the presumption of innocence) was not applicable since there was no determination of guilt. 
However, Article 6(1) was applicable since the proceedings were analogous to a sentencing 
procedure.  
 
In this case, English law enabled the domestic courts to assume that all property obtained within the 
preceding six years by persons convicted of a drug trafficking offence represented the proceeds of 
drug trafficking. The Court considered this statutory assumption to be proportionate since the 
applicant could rebut the presumption.15  
 
In 2016, the Grand Chamber in Al-Dulimi and Montana Management Inc. v. Switzerland found a 
violation of the applicants’ right to a fair trial. The applicants belonged to the former Iraqi regime 
and their assets were confiscated following implementation of the UN Security Council Resolution 
1483 (2003). In spite of the importance of the aim of maintaining international peace and security, 
the Court decided that the applicants should have been provided with the possibility of judicial 
scrutiny of the confiscation measures.16 
 
III. Conclusion 
Confiscation is used as a powerful means for States to combat transnational crime by way of 
reducing capital in circulation which could further fuel criminal activity; by removing any incentive to 
commit further crime, and ensuring that “crime does not pay”.   
 
Yet, as you are all well aware, the regimes in place must also be compatible with the requirements of 
the European Convention on Human Rights under key Articles, such as Article 1 of Protocol No. 1 and 
Article 6, and the Court’s jurisprudence, as I hope I have outlined.  
The aim of your seminar is to look in more detail at these requirements and ensure that the 
safeguards you have in place are Convention compliant.  
 
The task for domestic authorities is not an easy one. You must struggle to find the correct balance 
between effective and dissuasive crime control mechanism and the protection of individual human 
rights. I wish you the best of luck in this endeavour and am looking forward to our discussions today. 
 
Thank you for your attention.   

 
13 G.I.E.M. S.R.L. and Others v. Italy (merits) [GC], 2018, § 302 
14 no. 41087/98, ECHR 2001-VII 
15 See also Grayson and Barnham v. the United Kingdom, nos. 19955/05 and 15085/06, 23 September 2008 
16 no. 5809/08, §150-155, 21 June 2016 

http://hudoc.echr.coe.int/eng?i=001-184525
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-88541%22%5D%7D

