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A PREPARATORY WORK ON ARTICLE 5
OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
G I “Information Document - - s
prepareé by the Secretariat of the Commission *_:
1ot Article 5 of the European Convention on Human Rights is
worded ag follows: - o LT
"1. Everyone has the right to 11berty and security of
¢ No one shall be deprived of his liberty save in

thé following cases and in accordance with a procedure
prescribed by 1aw. o

(a): the lawful detention of a person aftef
conviction by a competent court;

(b) the lawful arrvest or detention of a person
for non-compliance with the lawful order of a court or
In order to secure the fulfilment of any obligation
prescribed by law; A
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(c) the lawful arrest or detentlon of a person
effected for the purpose of bringing him before the. .
-‘~e®mpetent legal authority on reasohable suspicion: of
“having committed an offence or whén 1t is reasonably
cohsidéred necessary to prevent his committing an
offence or fleeing after having done so;

(d) the detention of a minor by lawful order for
the purpose of educational supervision or his lawful
detention for the purpose of brlnglng him before the
competent legal authorl.ty;

(e} the 1awful -0etétitton "of persons ‘Tor the preven- .
tion of the spreading of infectious diseases, of persons
of unsound mind, alcoholics or drug addlets or vagrantis;

(£} the lawful arrést or detentlon of a person to
prevent his effecting an unauthorised entry into the
country or of a person against whom action is being taken
with a view to deportatlon or extraditlon.

2 Everyone who is arrested shall be informed promptly,
in a language which he. understands, .of the reasons far
his arrest and of any charge agalnst him.

3. Everyone arrested or detained in accordance with the
provisions of paragraph 1 (c¢) of this Article shall be
brought prompi_.y before a Judge or other officer autho-
rised by law to exercise Jjudicial power and shall be
_entitled to trial within. a reasonable time or to release
" pending trial. Release may be conditioned by guaran- .
‘tees to appear for trial.

L, Everyone who is deprived -of his liberty by arrvrest
or detentlon shall be entitled to- take proceedings by
which the lawfulness of his detention shall be decided
speedily by & court and his release ordered i1f the deten-
tion is noy lawful- _ _ , , _

5, Everyone who ‘has been the victim of arrest or.
detentlon in contravention of the provisions of this
Article shall have an enforceable rlght to compensa—
tion.' S , , L
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2e The Universal Declaration of Human Rights, adopted on
10th December, 1948, by the General Assembly of the United
Nations, includes an Article 3 and an Article 9 worded as’
follows:

Article 3
"Bveryone has the right to life, liberty and
security of person.” _

Article 9

: "No one shall be subjected to arbitrary arrest,
~ detention or exile."

3« . In August, 1949, when the Consultative Assembly of the
‘Council of Europe had obtained the inclusion in the Agenda

. of - "measures for the fulfilment of the declared aim of the
Council of Eurdpe, 1in dccordance with Article 1 of the
Statute, in regard to the safeguarding.and further recalisation
of Human Rights and fundamental Freedoms", M. Teitgen, the
Rapporteur, 1aid before the Committee on Legal and Admini-
strative Que?tﬁons certain proposals including, in particular,
this passagell): '

"The Convention and the procedure to be determined
later by the Committee will guarantee the fundamental
rights and freedoms listed below to every person
residing within the metfropolitan terrifory of a Member
State:

LI BN B B K K BN N BN B A 3

Security of person, in accordance with Articles 3,
5 and 8 of the Universal Declaration of Human Rights
approved by the General Assembly of the United Nations;(2)

B ' R . : 3
Immunity from all arrest, detention or arbitrary
exlle, in accordance with Articles 9, 10 and 11 of the

/e

(1) Translation; original English text unavailable.

(2) Articles 5 and 8 of the Declaration correspond respec-
tively to Articles 3 and 13 of the Convention.
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Declaration of the Unilted Nations."{(1)
(Doc. & 116)(2}.

At its meeting of 29th August, 1949, the Committee
adepted the above-mentioned paragraph relating to security
of person.

On the other hand, M. Wolter (Luxembourg) suggested
substituting the words "arbitrary arrest, sentence, deten-
tion or exile" for the words "arrest, detention or arbitrary
exile" in the following paragraph. This amendment was
negatived by 12 votes to 3 with 2 abstentions. Another
amendment moved by M. Per81oo (Italy), to insert after

arbitrary exile" the words "or other measures or sentences"
met with the same fate. Finally the Committee agreed, by
13 votes to 3 with 1 abstention, to an amendment by M. Rolin
(Belgium) and M. Teitgen (France) to replace "or arbitrary
exile" by "exile or other arbitrary measures" (Doc. A 142).

ho Article 2, paras. 1 and 3,rdf the draft submitted to
the Consultative Assembly by the Commlttce on 5th September,
1949, was worded as follows:

"Tn this Convention, the Member States shall under-
take to ensure to all persons re31ding within their
territories: :

(1) Seburity of person, in accordance with
Articles.3, 5 and 8 of the United Nations Declaratlon ;(3)

POV O PO TR LTS eSS

---------------

(3) Freedom from arb'trary arrest, detentlon,
exlile, and other measures in accordance with Articles
9, 10 and 11 of the United. Natlons Declaration."

(Doce AS (1) 77, page 204. Cfe also Doc. A 290, page 10,

and. Docs B 22, page 10). - y

(1) Articles 10 and 11 of the Declaration correspond respec-
tively to Articles 6 (paras. 1) and to Articles 6 (paras.

2 and 3) and 7 of the Convention.

(2) The drafts of the European Movérent, by which the Consul-
tative Asdembly was considerably 1nf1uenced (cfs Official
Report of the Consultative Assembly, 1949, II, p. 410),
provided for the guarantec of "freedom from arbltrary
arrest, detention and exile" (Doc. INF/2/E, February, 1949,
and Doce. INF/5/E/R,Article 1 (b), p» 6, June, 1949).

(3) and (5) Doce A.290, page 10: "+.. Of the Declaration of
the United Natlons"

(%) Docs A.290, page 10: "Immunity from all arrest, deten-
tion, exile and other arbitrary measures"
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This text did not give .rise to any discussion in the
Assembly and was reproduced without alteration in the
Assembly's Recommendation of 8th September, 1949 (Doc. AS (1)
108, Article 2, parase. 1 and 3, page 261).

S5 The Committee of Ministers of the Council of Europe’
then submitted the Assembly's Recommendation to a Comnlttee
of Experts on Human Rights which it had decided to convene
{November, 1949).

The Committee's terms of reference stated that: "due
attention should be paid to the progress which has been
achieved in this matter by the competent organs of the United
Nations". (Doc. AS (1) 116, para. 6, pps 288-289).

G The "draft International Covenant on Human Rights"
prepared by the United Nations Commission on Human Rights
at 1ts fifth session at Lake Success on 9th May to 20th
June, 1949, included an Article 9 worded as follows:

"l. No one shall be subjected to arbitrary arrest
or deftentlon.

2+ No one shall be deprived of his liberty except
on such grounds and in accordance with such procedure
as established by law.

~ 3+ Any one who is arrested shall be informed
promptly of the reasons for his arrest and of any
charges against him.

4. Any one arrested or debtained on the charge of
having committed a crime or of preparing to commit a
crime shall be brought promptly before a judge or other
officer authorised by law to exercise judiclal power and
shall be entitled to trial within a reasonable time or
to releasce Pending trial, release may be conditloned
by guaranteecs to appear for trial.

5. Every one who is deprived of his liberty by
arrest or detention shall be entitled to take proceed-
ings by which the lawfulness of his detention shall
be declded speedily by a court and hils release ordered
if the detention is not lawful.

/e
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6-| - Every person who has been the victim of unlaw-
ful arrest or deprivation of liberty shall have an
enforceable right to compensations"

The Commission decided, however; not to put this t?xt to
the vote as a whole until Article 4 had been voted onf(1 .

(Doce. E/1371, page 19).

The same draft also contained an Article 10 in the
following terms: '

"No one shall be imprisoned merely on the grounds
of inability to fulfil a contractual obligation". (Doca
E/1371, page 19). ; ‘ o

The representatives of Australia, Denmark, France,

Lebanon and fthe United'Kiné?om had submitted the followirg
observations on Article 9:

"The Covenant 1s intended to be an international
agreement imposing legal obligations and conferring
legal rights, and thé first requisite of 'a legal
instrument is that it should state precisely the
rights which it confers and the limitations on those
rights which it permits. Whereas the Covenant in
general, in the form in which it is now accepted by the
ma jority of the members of the Commission, satisfies
‘this requirement, two important Articles, § (3) and 9,
appear not to do so. ‘

Thus, to take the case of Article 9:

. (1) It is doubtful what value, 1if any, can be
placed on the first paragraph in view of the precise
.meaning to be attached to the word 'arbitrary' and to
the variety of different meanings which it can bear.

(i1} The relation betweenh paragraph 1 and para-
graph 2 1s obscure. Does paragraph 2 repeat, expand
or limit paragraph 17 /

(1) On thisﬁAfticle, which corresponded to Article 15 of the
European Convention, cf. Doc. DH (56) 4, page 3.

(2) ©No comments were made on Article 10 (imprisonment for
non-fulfilment of contractual olligationsj).

(3) This Article corresponded to Article 2 of the European
Convention (right to life).
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(111i) The words 'as established by law' in paragraph
- 2, althouph inténded as a safeguard’ a#ainst abuse, do
not appecar to be effective for that purpose. As was
pointed out iy the course of debate, any dictator would
- 'be, prepared. to accept such an Article.

The revresentatives of 'Australia, Denmark, France,

‘ @;Lé“anon and the United XKingdom therefore feel obliged

-~to place on record their doubt whether their respective
~oGovernments will feel able to accede to a Covenant
Clmpesing such imprecise obligations and to restafte their
view that these two Articles shauld be drafted on more
precise lines before the Covenant is submitted to the
General Agsgembly for approval.

For this purposc the following texts appear to
offer a more satisfactory basls for further conscideration.

Article F'!: sssesenaasse
Article 9:

1. No person shall be deprived of hilis liberty
gsave by legal procedure In the case of:

(a) - the lawful detention of a person'after
a conviction or as a securltiy mcasure involving
deprlvatlon of liberty;

(b) the 1awfu1 arrest and detention of a
person for non-compliance with the lawful order or
injunction of a court;

. (ec) the arrest of a person effected for the
purpose of bringing him before the competent-legal
authority on a reasonable susplcion of having
‘committed an offence or which is reasonably consi-
dered to be neécessary to prevent his committing a
crlme or fleelng after having done so;

(d) the lawful detentlon of persons of unsound
mind or of minors, by 1awful order, for the purpose
of educational surveillance

(e) the-lawfuliarrest or detention of a person
to prevent his effecting an unauthorised entry
into the country or of a person against whom depor-
tation or extradition proceedings are pending.

/e
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Paragraphs 2-5 follow paragraphs 3-6 of the text
‘adopted by the Commissions _

The representatives of Australia, Denmark, France,
Lebanon and the United Kingdom bélieve that 1t is poOs-

. 8ible thus to define all the limitations of these rights
which contracting States can reasonably reguire, in a
form that is both brief and comprehensive, and they
further believe that a Covenant drafted on such lines
will be a much more effective instrument for the purpose
for which 1t is intended, namely, the guarantee of human
rights«" (Doce E/1371, ppe 31 to 33)«

Te The Secretariat-Ceneral of the Council of Europe had pre-
pared for the Committee of Experts on Human Rights a "Pre-
paratory Report on the draft Convention of Collective Guaran-
tee of Human Rights"e In Part IT of the Report, devoted to

a "comparison between the draft International Covenant of
Human Rights and the draft of the Consultative Assembly",
there were the following comments on Articles 9 .and 10 of the
draft Covenant of 1949;

Article 9

"This Article contains details, regulations and limita-
tations concerning the right of the State to encroach on
individual freedom which are not to be found in Articles g,

10 and 11 of the Universal Declaration to which paragraph 3
of Article 2 of the European Resolution referse. In any case,
the Assembly had not taken into consideration the case of so-
called administrative internment.

It should be pointed out that at Lake Success:
-~ (a) the American system guaranteeing 'the due process
of law! for the taking of life and liberty was rejected owing
to 1ts non—existence'in other States;

(b) enumeration of exceptions was rejected;

(¢) an American amendment adding the word 'arbitrarily!
was rejected pending a further study by the Commissione.

Article 10

"To the knowledge of the Secretary-General, and subject
te correction, imprisonment for the non-payment of debts
between individuals does not exist in any European country."
(Doce B 22, pp. 18-19}. "

/e
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8. The Committee of Experts on Human Rights was also called
upon to consider the "comments of the Government of the
United Kingdom received by the Secretary-General" (of the
United Nations) "on 4th January 19507.

In -this document there were the following remarks on
Article 9 of the draft Covenant:(1

"His Majesty's Government have nothing to add to
the comments on this Article submitted in common with
the representatives of Australia, Denmark, France and
Lebanon by thelr representative on the Commission and
contained i? Annex IT to the Report of the Commission

(E/1371).(2

Tee e ss0 00

His Majesty's Government believe that the enforceable
right to compensation for the illegal detention of a
person against his will is a fundamental human righte
They therefore approve of the inclusion in the Covenant
of a provision such as paragraph 6 of Article 9 of the
present draft". 33 (Council of Europe ref. docs. A.770,
pp. 3 and 4, and UN ref. doc. E/CN 4/353/Add.2).

Ge At its first meeting (Strasbourg, 2nd-8th February, 1950),
the Committee of Experts on Human Rights also considered
proposals initiated by several of its members.

M. Salen (Swedeﬁ) suggested adding the following para-
graph at the end of Article 2, para. 3, of the Consultative
Assembly's draft:

"This provision should not exclude the right to
take necessary measures to fight vagrancy and alcoholism
or to ensure respect of obligations to pay a family
upkeep allowance" (Doce A.777).

Sir Oscar Dowson (United Kingdom) proposed an amendment
in the fcollowing terms: -

(1) The British Government did not make any comment on
Article 10 (imprisonment for non-fulfilment of contrac-
tual obligations)

§23 Cf+ supra, pp.6 to 8.

The United States representative had requested that this

paragraph be deleted (Doc. E/1371, p. 35).
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| "Article 9 of the latest draft of the United Nations
Covenant (E/1371) refers to 'arbitrary arrest', as does
paragraph 3 of Article 2 of the Consultative Asgembly's

draft Convention.

The United Kingdom Government considers that the
text of paragraph 3 1g not satisfactory. The word
tarbitrary! is vague and its force undefined, and the
relations between paragraphs 1 and 2 obscure.

The United Kingdom Government gccordingly proposes
the following amended Article for insertion in the Con-

vention now proposed:

'No-one shall be deprived of hlo llberty save
by legal procedure in the case of:

1. (a) the lawful detention of a person after
conviction by a competent court or as a security

measure ;

(b) the lawful arrest and detention of a
person for non—compllance with the lawful order of
ra eourt;

(c) the arrest of a person effected for the
purpose of bringing him before the competent legal
authority on suspicion of having committed an
offence or which is reasonably considered to be

. necessary to prevent his committing a crime or
- fleelng affer having done so;

(a) the lawful detention of persons of unsound
mind or of minors by lawful order for the purpose
of educational surveillance;

(e) the lawful arrest and detention of a person
to prevent his effecting an unauthorised entry
into the country or of a person against whom depor-
tation or extradition proceedings are pending'.

The texts of paragraphs 3 - &6 of the Article in.the .
=

draft U.Ne. Covenant should be added as paragraphs 2 - 5
of this Article." (Doc. 4.780).

It 1s clear that this amendment was largely inspired by
the one, already quoted, which had been submitted by the
representatives of Australia, Denmark, France, Lebanon and
the United Kingdom to the United Nationu Commission on Human

e
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Rights %n connection with Article 9 of the draft Covenant
of 1949(1), | o

3ir Oscar Dowson propesed, moreover, the insertion of a
new Article reproducing verbatim the terms of Article 10 of
the draft Covenant of 1949: :

"No one shall be imprisoned merely on the grounds
of in?bility to fulfil a contractual obligation" (Doc.
A0798 ]

Finally, M. Félix Welter {(Luxembourg), pointing out
that Article 2, para. 3, of the Consultative Assembly's draft
proclaimed "freedom from arbitrary arrest, detention, exile
and other measures", expressed the following opinion:

"Wo doubt the reference to Articles 10 and 11 of
fhe United Natlions Declaration gives an idea of the
meaning of the expression 'and other measures'.

However, the text might give rise to uncertaintiese.

In uslng the expression ‘'and other measures' aflter

the word 'exile!', it is possible to take into consi-
deration the expulsion measures which certain States

take by administrative action against undesirable aliens.
since these measures are taken by administrative and not
legal action, they might be interpreted as meaning that
they are arbitrary(gﬁ measures (c¢f. Articles 8 and 10

of the United Nations Declaration).

It is therefore suggested that it should be indicated
that the word 'exile' refers only to the victims of an
expulsion measure taken by the State of which they are
nationals." (Doce. A.T784)

10. In its report to the Committee of Experts on Sth February,
1950, the Sub-Committee for the preliminary .examination of
amendments relating to Section 1 of the Consultative Assembly's
draft announced that M. Salen had withdrawn his amendment

(Doce ATTT)s

"provided that the statement of reasons, incorporated

(1) Cf. sipra, poac. [+  But note the following differences’
"no _one" (instead of "no person').
Sub-para. (a): "... after conviction by a competent

. gourt or as a security measure" instead of rarter g convic-
tion or as a sgecurity measure involving deprivatlion of -
libertx.” : '
Sub-paras (b): Deletion of "or injunction'.

Sub-para. (cl: Deletion of "reasonable' between "on" and
"suspicion™.
Sub-para. {e): "The lawful arrest and detention" instead
of "the lawful arrest or detention.
(2} This was wrongly translated in original text as "not arbltrary'.
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in the report of the Committee of Experts, stated
clearly: '

(a) that the text of Article 6(1) covers also
the right of Member States to take The necessary measures
to fight vagrancy and alcoholism and to ensure respect
for the obligations to pay family upkeep allowances.

(D) eeovsoaesate’

With regard to M. Welter's amendment {Doc. A.784), the
Sub-Committee considered R

"that it was not desirable to amend the text of para-
graph 3 of Article 2, since this was contrary to the
procedure which had been adopted by the Assembly. Men-
tlon should, however, be made in the statement of reasons
of the difficulty indicated by M. Welter in part (a) of
his amendment" (Doc. A.802). :

11+  The preliminary draft Convention ultimately agreed upon
by the Committee of Experts at the end of its first meeting
provided, in Article 2, paras. 1{a) and 3(a), that:

"Everyone has the right tc life, liberty and secu-
rity of person". ‘

and

"No one shall be subjected to arbitrary arrest,
detention or exile".

This text thus repeated word for word the terms of
Articles 3 and 9 of fthe Universal Declaration, from which the
Consultative Assembly had to some extent departed. (Doc. A.833,
ps. 2+ - Cfe also Docs A.B09, Article 3, paras. 1(a) and 3(a)

Ppe 2-3)

In its preliminary draft report to the Committee of
Ministers, the Committee of Experts Wé?e the following comment
on Article © of the draft Convention:(e

"The Swedish representative further requested that ..
it be put on record that the text of Article 6 covered,
in partlcular, the right of signatory States to take the

- : o/
(1) and (2) .General saving clause (Recognition and respect for
the rights and freedoms of others; Jjust requirements of
public morality, order and security in a democratic society).
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necessary measures Ior combating vagrancy and drunkenness
or to ensure respect of obligations to pay alimony
costs; "thé Committee had no doubt that this could be
agreed to since such restrictions were justified by the
reguirements of public morality and order" (Doc. CM/WP

I (50) 1, pe 13 = Cf« also Doc. CM/WP I (50) 15, p. 17).

At its second meeting, held at Strasbourg from 6th to

10th March, 1950, the Committee of Experts had before it
a new British amendment worded as follows:

"l.  No one shall be deprived of his liberty save in
the following caseg and in accordance with a procedure
preacribed by laws\ZXl)

(a) the lawful detention of a person after convic-
tion by a competent court(2);

(b) the lawful arrest and detention of a person for
non-compliance with the lawful order of a court;

(c) the lawful arrest and detention of a person
effected for the purpose of bringing him before the com-
petent legal authority on reaconable suspicion of having
committed an offence or which is reasonably considered
to be necessary to prevent his committing a crime, or
fleeing after having done so;

(d) the lawful detention of a person of unsound
mind or of a minor by lawful order for the purpose of
educational supervision;

(e) the lawful arrest and detention of a person
to prevent his effecting an unauthorised entry into the
country or of a person against whom deportation or extra-
dition proceedings are pending.

T2 ‘Anyone who is arrested shall be informed promptly

of fthe. reasons for his arrest and of any charges against

hime 3)
o/

The changes in Chis paragraph compared with the first
British amendment guoted above (p« 10) are uncerlined.
The words "or as a securlity measure" are omitted.

The changes in paras. 2 to 5 of the second British amend-
‘ment, as compared with paras. 3 to 6 of Article 9 of the
draft Covenant of 1949 (Supra, pp. 5 and 6), to which

the first British amendment (Supra, p. 10) merely
referred, arc underiined. .
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3. Anyone arrested or detained on the charge of having
committed a crime or to prevent hilis committing a crime
shall be brought promptly before a judge or other officer
avthorised by law to exercise Jjudiclal power and shall

be entitled to trial within a reasonable time or to
release pending trial. Release may be condltlioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest

or detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be declded
speedlly by a court and his releasc ordercd 1f thc deten-
tion .igs not lawful. . PR

5e Evervone who hag been the victim of unlawful arreot
or deprivation of liberty shall have an enforceable right
to compensation" (Doce. CM/WP I (50) 2, p« 3)e

This document contained no te§t correupondlng to Article
10 of the draft Covenant of 1949(1

13. The British amendment was submitted to a Drafting Com-
mittee consisting of Sir Oscar Dowson and Mr. Le Quesne
fUnited Kingdom), M. Dons Moeller (Denmark) and M. Salen

Sweden) «

This Committee modified it as follows(2);

". No one shall be deprived of his liberty save in
the following cases and in accordance with a procedure

prescribed by law:

(a) the lawful detention of a person after convic-
tion by a competent court;

(b) the lawful arrest and detention of a person
for non-compliance with the lawful order of a court, or
in order to secure the fulfllment of any obllgatlon
pregscribed bv 1aw;

{(c) +the lawful arrest and detention of a person
effected for the purpose of bringing him before. the com- -
petent legal authority on reasonable susplcion of having
committed an offence or which is reasonably considered
to be necessary to prevent his committing a crime, or

of o

{1) Imprisonment for non-fulfilment of contractual obliga-
tions (Cf. Docs "A«798, quoted above, p. 11).

(2) The modiflcations made to the second British amendment,
quoted above (ppe 13 and 11), are underlined.
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fleelng after having done 50;

(d) the lawful detention of miners by lawfu
order for the purpose of educational supervision; )

(e) the lawful detention of persons for the pre-
vention of the spreading of infectious diseases, of
bersons of unsound mind, alcoholic or drug addicts or

vagrants;

(f) the lawful arrest and detention of a person
to prevent his effecting an unauthorised entry into the
country or of a person against whom deportation or extra-
dition proceedings are pending.

2. Anyone who is arrested shall be informed promptly,

in g language he gnderstaed&, of the reasons for his
arrest and of any charges against him.

3 Anyone arrested or detained on the charge of having
committed a crime or to prevent his committing a crime shall
be brought promptly before a judge or other officer
authorised by law to exercise judicial power and shall

be entitled to trial wlthin a reasonable time or to

release pending triale. Release may be conditioned by
guarantees to appear for trial.

4, Everyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the
detention 1s not lawful."

Paragraph 5 (right to compensation in the event of unlaw-
ful arrest or deprivation of liberty) no longer appears in
this text (Doc. CM/WP I (50) 10, pp. 1 and 2. Cf. also
Doc. CM/WP I (50) 14, Alternative A, Article 6, ppe 3 and 4y,

1k  The draft Convention finally submitted to the Committee
of Ministers by the Committee of Experts contained two
Articles-corresponding to the présent Article 5.

Article 2, paras. 1(a) and 3(a), in Alternatives A and
A/2 (method of enumeration of rights and freedoms to be
safeguarded) was merely a repetition of Articles 3 and 9,

. 9

El} The words "of a person of unsound mind, or" were deleted
2) Doce CM/WP T i50§ 1%: Tany charge .
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quoted above, of the Universal Declaration (Doc. CM/WP I (50)
15, Appendix, pe. 1. Cf. also Doc. CM/WP I (50) 14, Alter-
native B, pe. 8).

‘Article 6 in Alternatives B and B/2 (method of precise
definition of rights and freedoms to be safeguarded) pro-

vided that(l

“1.. : No one shall be deprived of his liberty save in
the following cases and in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after con-
viction by a competent court;

(b) the lawful arrest and detention of a person
- for non-compliance with the lawful order of a court,
or in order to secure the fulfilment of any obllgatlon
prescribed by law;

(¢) +the lawful arrest or detention of a person
effected for the purpose of bringing him before the
competent legal authority on reasonable suspicion of
having committed an offence or which is reasonably
considered to be necessary to prevent his committing
a crime, or fleeing alter having done so; oo

(d) the lawful detention of minors by lawful
-order for the purpose of" éducational supervision;

(e) the lawful detention of persons for the pre-
vention of the spreading of infectious dlseases, of
persons of unsound mind, alcoholic or drug addicts or
vagrants; L

(f) the lawful arrest or detention of a person to
prevent his effectlng an unauthorised entry ; into thekﬁ
country or of a person against whom deportation or extra—
dition proceedlngs are pending.

2 Anyone who 'is arrested shall be 1nPormed promptly,
in a language which he understands, of' the reasons for
hls arrest and of any charge against him. :

| of o
{1) The changes made in the text of the Drafting Commlttee,
- - guoted above (Pp. 1% and 15) are underllned- o
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3. Anyone arrested or detained on the charge of

having committed a crime or to prevent his committing

a crime shall be.brought promptly before a judge or
other officer authorised by law to exercise judieial:
power and shall be entltled to trial within a reasonable
time or to release pending trial. Release may be con-
ditioned by guaranteces to appear for trial.

4.  Everyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the
detention is not lawful."  (Doce. CM/WP I (50) 15,
Appendix, pp. €& and 7. Cf. also Docs CM/WP IV (50) 9,
Article 7, pe 3). .

The report of the Committee of Experts made the following

comments on this last Article:

15

17th June, 1950) agreed on the following text:

.Convention was desirable." (Doc. CM/WP I (50) 15, pe 21).

"The text originally proposed by the representative
of the United Kingdom contained an additional paragraph
which read:

'Everyone who has been the victim of unlawful
arrest or deprivation of liberty shall have an enforceable
right to compensation.!

A majority of the members of the Committee considered
that this phrase might be held to impose on States
Parties to the Conventlon an obligation to ensure the
payment of damages, for example, by persons ordered to

'pay them as a result of a civil action. This appeared

to be an undesirable requirement and the paragraph was
therefore omitted.

..

In the opinion of the United Kingdom representatiVe,
the paragraph did not bear this meaning, and he consi-
dered that the inclusion of such a provision in the

The Conference of Senior Officials (Strasbourg, 8th to
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article 5(1)

"l. Everyone has the right to liberty and security of
ersonst\<) No one shall be deprived of his liberty
save in the following cases and in accordance with a

procedure prescribed by law:

() the lawful detention of a person after convic-
tion by a competent court;

(b) the lawful arrest and detention of a person
for non-compliance with the lawful order of a court, or
in order to secure the fulfilment of any obligation
prescribed by law; '

: (¢) " the lawful arrcst or detention of a person
effected for the purpose of bringing him before the
competent legal authority on reasonable suspicion of
having committed an offence or which 1s reasonably con-
sidered to be necegsary to prevent his committing a
crime or fleelng after having done soO;

(d) the lawful detention of minors by lawful order
for the purpose of educational supervision;

(e) the lawful detention of persons for the preven-
tion of the spreading of infectious dlseases, of persons
of unsound mind, alcoholic or drug addicts or vagrantis;

(f) the lawful arrest or detention of a person to
prevent his effecting an unauthorised entry into the
country or of a person agalnst whom deportation or extra-
dition proceedings are pending.

2e Anyone who 1is arrested shall be informed promptly,
in a language which he understands, of the reasons for
his arrest and of any charge against hime.

./

o)
(2)

The alterations made to the text of the Committee of
Experts (supra, ppe 15 - 17) are underlined.

This phrase is clearly based on Article 3 of the Univer-
sal Declaration and Article 2, para. 1l{a) of Alternatives
A and A/2 of the draft of the Committee of Experts. In
Docs CM/WP IV (50) 9 (new draft of Alternatives B and
B/2), it was the subject of a special Article (Article 5,
ps 2)e In Doce CM/WP IV (50) 16 Appendix (first draft
prepared by the Senilor Officials), a separate paragraph
had been devoted to it, the following sentence coming
into paragraph 2. Consequently paras. 2 to 5 had been
numbered 3 to O«

S ————



- 19 - DH (56) 10

3 Anyone arrested or detained on the charge of
having committed a crime in accordance with the pro-
visions of para. 1(0)%13 shall be brought promptly
beflore a Judge or other officer authorised by law to
exercise Jjudicial power and shall be entitled tec trial
within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for
trial.

b, Everyone who is deprived of his liberty by arrest
or detentlion shall be entitled to take proceedings by
which the lawfulness of his detention shall be decilded
speedily by a court and his release ordered if the

detention is not lawful.

5e Anyone who hag been victim of unlawful arrest or

deprivation of libgrty shall have an enforceable right
to _compensation. (<) (Docs CM/WP 1V (50) 19, Appendix,

ppe 3 and 4.7 Cf. also Doce. CM/WP IV (50) 16, Appendix,
pp. 3 and 4).

The report of the Conference of Senior Officials to the

Committee of Ministers contained the following comments on.
this text:

Iharticle 5. mnara. 1(c) and 3.

The Confercnce considered 1t useful to point out
that where authorised arrest or detention is effected on
reasonable suspicion of preventing the commission of a
crime, it should not lead to the introduction of a
régime of a Police State. It may, however, be neces-
sary in certalin circumstances o arrest an individual

~ in order to prevent his committing a crime, even 1if the

facts which show his intention to commit the crime do .
not of themselves constitute a penal offence.”  In order -
to avoid any possible abuses of the right thus conferred
on public¢ authorities, ?rticle 13, parae. 2, will have

to be applied strictly.

e

(1)

(3)

Doce. CM/WP IV (50) 16 Appendix: "or to prevent his
committine a crime".

Thiis paragraph 1s entirely new and is reminiscent of
paras. 5 of the British amendment quoted above (pp. 14
and 15) which the Committee of Experts did not adopt.
This provision corresponded to present Article 18 of

the Convention.
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"Al"ticle D, paras 5

- This paragraph gilves anyone who has been a victim
of unlawful arrest or 1llegal detention, that is to say,
in violation of the relevant legal provisions, the right
to compensation to repair the harm which he has suffered

as a result of arrest and illegal detention. The action

should be taken against the person or persons responsible.

The United Kingdom delegate especially insisted on
the need to retain thils provision, which he regarded as
constituting a necessary guarantee of the protection of
the right to freedom.

The Italian delegate made reservations and was doubt-

ful as to the desirability of this paragraphe.

, The Danish delegate expressly resefved the position
of his Government on this matter.”  (Docs CM/WP IV (50)
19, ppe 14 and 15).

16+ After the work of the Conference of Senior Officials had

been concluded, the United Kingdom delegation suggested certain

alterations to the wording of the English text of the Report
as regards par?l (c) of Article 5 of the draft Convention.

(Doce A.1690)

17+ The Report and the draft Convention adopted by the Con-
ference of Senior Officials were laid before the Committee

of Ministers of the Council of Europe, which agreed on 3rd
August, 1950, that a Committee of Governmental Experts would
meet next day to revise the text of the draft having regard
to proposals received and the documentation already available
(Documents of the Committee of Ministers 5th session, pe 26).

18. The Unlted Kingdom delegation made the following obser-
vations with regard to paragraph 1(d) of Article 5 of the
dralft Convention:

"Article 5 (1) {(d), as at present drafted, docus not
provide for the possibillty of detainins ninors for thc
purpose of bringing them before the court for the making
of a t'lawful ordert. Many cnildren brought befors the

o/

(1) "The phrase 'reasonable suspicion of preventing the
commisslon of a crime' is meaningless. The wording of
Article 5 (1) (c¢) of the Convention should be followed,
i.¢e 'On grounds which are reasonably considered to be
necessary to prevent'",

i
I
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courts have committed no offence at all and the purpose
of their detention is to secure their removal from harm-
- -ful surroundings, so that they are not covered by

- Artiele~5 {1) (c). At the same time, the circumstances
of the case isually demand that the child should be
removed from harmful surroundings before he can be
brought before the courte. HeM. Government therefore
wish Article 5 (1) (d) to be expanded to read:

'The lawful detention of minors by lawful order
for the purpose of educational supervision, or
thelir lawful detention for the purpose of bringing
them before the comDetent legal authority!

(Docs CM I (50) 6, pe 1)

The Sub-Committee on Human Rights accordingly amended
paragraph lid) as proposed by the United Kingdom delegation.

(Docs CM I (50) 9, pe 2).

19« On 7th August, 1950, the Committee of Ministers agreed
upon the text of a "draft Convention of Protection of Human
Rights and Fundamental Frecdoms", which it decided to send to
the Consultative Assembly for opiniocon. Article 5 of the
draft read as follows: -

"article 5(1)

1. Everyone has the right to liberty and security of
Person. No one shall be deprlved of his liberty save
in the following cases and in accordance with a procedure

prescribed by law:

(a) the lawful detention of a person after convic-
tion by a competent court; . :

: (b) the lawful arrest or detention of a person for
non-compliance with the lawful order of a court, or in
order to secure the fulfilment of any obligation pres-
cribed by law;

(¢) the lawful arrest or detention of a person
effected for th= purpose of bringing him before the
competent legal authority on reasonable suspicion of
having committed an offence or which is reasonably con-
sidered to be necessary to prevent his committing an

~offence or flecing after having done so; e
' ./-

(1) The alterations made in the text prepared by the
Conference of Senior Officials (supra, 18 and 19) are
underlined.
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(a) the(l) detention of minors by lawful order for
the purpose of educational supervision or their lawful
detention for the purpose of bringing them beforé the
competent legal authority; :

(e) the lawful detention of persons for the pre-
vention of the spreading of infectious diseases, of
persons of unsound mind, alcoholic or drug addicts or

vagrants;

(f) the lawful arrest or detention of a person to
prevent his effecting an unauthorised entry into the
~.country or of a person against whom deportatlon or extra-
dition proceedings are pending-

2. Everyone who is arrested shall-be informed promptly,
in a language which he understands, of the reasons for
his arrest and of any charge against him.

3. Everyone arrested or detained(z) in accordance with
the provisions of para. 1(c) of this Article shall be
brought promptly before a Judge or other officer autho-
rised by law to exercise Judicial power and shall he
entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees
to appear for trial.

4, Everyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings by which

the lawfulness of his detention shall be decided speedily
by a court and his release ordered if the detention 1is not

lawful.

5e Everyone who has been victim of(3) arrest or depri-

vation of liberty in contravention of the preceding pro-

visions shall have an enforceable right to compensation.”
(Docs CM (50) 52, pp. 3 and 4. ¢f. also Doc AS (2) 11,

Appendix A, Article 5, pp. H03-604).

20» In its Recommendation of 25th August, 1950, regarding the
draft Convention for the Protection of Human Rights and Funda-
mental Freedoms, the Consultative Assembly proposed no altera-
tion in Article 5, which received no particular mention during
the debates (Doce AS (2) 104, Article 5, pps 1030-1031).

o)

1) The word "lawful" was deleted.
Eg "on the charge of having committed a crime".deleted.

3

"unlawful® deleted.
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21, On 3rd November, 1950, a Commlttee of Legal Experts
examined the text of the Convention for the last time and intro-

duced a number of corrections of form and translation,
(Doe, CM/Adj. (50) % Rev. para. 6).

On that occasion, Article 5 was subjected to a few slight
amendations(1l) and thus received its final form, confirmed next
day by the signature of the Convention.

LS
)

ats
i
At
@

A study of the preparatory work on the Convention reveals
certain affinities between Article 5 of this Convention and
Articles 9 and 11 of the draft International Covenant on civil

and political rights(2).

The Secretariat of the Commission has accordingly deemed
it useful to attach to this document the corresponding extract
from the commentary on draft Covenants prepared by the Secretary-
General of the United Nations in 1955 at the request of the
United Nations General Assembly. (A/2929, ppe 98 - 103 and
106 - 107, Appendix )(3).

/.

(1) Para. 1(c): "when it is reasonably considered" (instead of

"which is reasonably considered" ).

Words "to be" omitted.

Para, 1(d): "a minor" (instead of "minors").

"Hi1sT (instead of "their").
"AIm" (instead of "them"),

Para. 1l(e): Malcoholics or drug addicts" (instead of
"alcoholic or drug addicts"),

Para., 1(f): "action 1S being taken with a view to deportation
or extradition® (instead of "deportation or
extradition proceedings are pending").

Fara, 5 "the victim" (instead of "victim'),

"Sr detention™ (instead of "deprivation of
11berty ™).
"srovisions of this Artiele® (instead of
"oreceding provisiong' ).

(2) Article 9 until 1949:  Artiele 6.in 1950 and 1951;

Artiele 8 in 19523 Articlec 9 since 1953. '

(%) On this subject ef. Doce. DE/ (56) L, pp. 10 and 11.
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APPENDTZX

ARTICLE 9

Liberty and sccurity of person

1. Everyone has the right to liberty and security
of person. No one shall be dubjected to arbiltrary
arrest or detention. Wo one shall be desprived of
his liberty except on such grounds and in accordance
‘with such procedurc as ars established by law.

5, Anyone who is arrested shall be informed, &t
the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges
agalnst him.

%3, . Anyonc arrested or detained on & criminal

charge shall be brought promptly beforc a judge or othe
of ficer suthorised by law to exercise judicial :
power and shall bo entitled to trial within a
reasonable time or to release. ~IT shall not be the
general rule that porsons awaiting trial shall be
detained in custody, but rclease may be subject to
guarantees to appear for trial, at any other stage of
the judicial proceedings, and, should cccasion arise,
for execubion of the judgment. )

. Anyone whc is deprived of his liberty by arrest

or debtention shall be entitled to take proceedings

vefore a court, in order that such court may decilde
without delay on the lawfulness of his detention and crder
his release if the detentlon is not lawful, ’

5e Anyone who has been the vietim of unlawful
arrest or deprivetion of liberty s3hall have an
senforceable right to compensation.

o6, This article begins by setting forth in positive terns,
borrowed from article 3 of the Universsl Declaration of Human (8)
Rights, tho right of ovoryono to liborty end socurity of perscn *
There was some objection that the declaratory character of this
elause made it inappropriate for inclusion in a legal instrument.

e

(8) ESC (XIIT), suppl.9, annex 11T, art. 6; E/CN.L/SR.31L.




Limitations clause(9)

27, It was generally admitted that the right to liberty and
security of person might be subject to restrictions, but the
terms in which such restrictions should be drafted gave rigse

to discussion,

28. Proposals were made listing the possible grounds on which
deprivation of liberty might be justified, However, it
seemed unlikely that any list proposed, whether roestricted to
some twelve grounds ss in certain proposals or expanded to
include about forty grounds suggested could cover all possible
. cases of legitimate errest or detention. On the other hand,
it was said that sven if such a 1list could be made complete,
its sdoption might not be considered desirable: the coveriant
should not give the impression of being a catalogue of res-
trictions to the rights which it set forth,

29. The meaning of the gencral restrictive clause, incor-
porated in the last two sentences of paragraph 1, would séem
to depend largely on the interpretation to be given to the
word Marbitrary". It was understood, according to different
schools of thought, to mean either "illegal®, or "unjust",

or ¥both illegal and unjust®, '

30, One opinion was that "arbitrary" was synonymous with
Mcontrary to the national legislation™; 1if such were the
case, it was emphasised, the third sentence in paragraph 1,
"no one shall be deprived of his liberty except on such
grounds ‘and in accordance with such procedure as are estab-
1ished by law™, would scem to be a repetition of the secord

gentence.

%21, On the other hand; it was argued that by using the word
mapbitrary"” all legislation would have to conform to the
principle of Justice. On the basis of such an interprctation,
the third sentence of the rirst paragraph would qualify the
fundamental idea set forth in the second sentence: the depri-
vation of liberty should not only conform to the principle of
justice, it should also be on such grounds end in accordance
with such proeedure as are established by law. 4 / -

17, 5163 E/oN.L/55, annex B, art. 9, E/CN.L/i70/
Addi1, B/oN.L/188, 231, 235, Lo, Loz, L05/Rev.l, B/CN.L/"
52%3 E/CN.L/L.137, 183; BSC (IX), suppl.l0, annex IT, art.
9; BSC- (XI), suppl.5, annex IT, art .63 E/AC.T7/SR.148;
GA, 3rd Com., 288th, 289th, 290th, 291st and 562nd mbgs.

(9)'Eﬁgm.uﬁAc;1 SR.23, 32; B/CN.J/AC.3/SR.3; E/CN.L/SR.95, 96
o1 167
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32, In the course of the debate -it was -sald that national
legislation might at times be arbitrary; it was pald thersfore
that the third ssnftence in paragraph 1 should be read and
understood in the licht of the second sentence. ‘

Guarantee of persconal liberty in connexion with any arrcst or
detentvlion

33, The purpose of paragraphs 2, | and 5 of this article is to
define certain guarantecs which muut apply in case of any
arrest or detention,

31, With regard to paragraph 2&10) it was admitted on the one
hand, that, in the interest of the arrested person, competent
authorltles should have sufficient time to prepare a detailed
brief of the charges agsinst him; this period of fime, however,
should be as short as poaSLble, On the other hand, the person
concerned should be informed of the rcasons for his arrest at
the time he was arreated,

%35. The prineiple enunciated In paragraph h,(ll) according to
which anyone who 1s deprived of his liberty shall be entitled
to take proceedings befores a court in order that such court

may decide on the lawfulness of his detention, did not give rise
to much discussion. The words "in the naturs of habeas corpush
which appeared in earlicr dralts were deleted in order to
-specify that States muist be free to allow for such o Flghb of
appeal within the framework of thelr ocwn legal systems.

36, The discusslon on paragraph 5‘12) revealed a desire to
establish an effective righ®t to compensation fer illcgal arrest
or deprlvatlon of liberty., The right to CompGHSGEion get
forth in general terms, would scem likely %o be invokec against
individuals as well as egainst the State as a legal person.
Tt was noted that in certain countries the civil responsibility
of individuals alone for malicious or grossly negligent con-
duct was legally recognised. However, the words prodposed in
order to adapt paragraph 5 to such 1egal systems" ... a right
of action for compensation against any individual who by his
malicious or grossly negllcent conduct directly caused the
unlawful arrest or dstention", were not accepted, ’
. o o/
(10) E/CW.L/AC, B/SPuj, 2/CHLIL/SR.98, 99, 1h5, alu, E/C“\I u/)99,
1065 ESC (XTIT) guppl 9, ennex IIT,-.art,
(11) E/CN.L/AC.L/SR.23; B/CH I /AC, B/QR 6y E/CN u/SR 100, 147,
31lis E/CN, u/17o 138, 55)/Add 515/add 2-‘4/Ch u/L 151
GA, 3vd Com,, 209th mtze -

(12) E/cw L/AC,1/5R .25 m/CN.// ;/SR u P/CN Il/SR. 102 L7, 118,
31l sE/CN, u/;55/@dd CN L A9l s T/CH /L.t 3h s B/ACLT/SR. 119,
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cuarantoos in ‘favour of persong arrested or detained on a
criminal charge(ls)

%27. Paragraph 3 of this article ostablishes special guaran-
fses in favour of persons arrested or detained on a criminal
charge. The accused shall be brought to trial "within a
reasonable time"s - it was considered necessary to adopt
this wording in order to allow the competent authorities to
examine the charge seriously, without, however, any unjusti=-
fied delay.

28, The last sentence of paragraph 3 states that "it shall
not be the general rule that persons awaiting trial shall be
detained in custody". Tt was admitted that release might”
be subject to certain guarantees. The objection wag raised’
that in certain serious cases, rclease even under guarantees,
should not be alloweds a proposal to insert such an excep=
tion in paragraph 3 was, however, re jected, It was made
clear that the article allows States parties to provide for
guarantees other than those of a purely financial charactor.
Tt was stipulated that release subject to guarantees might
apply at any stage of the judieial proceedings. ’

(1%) E/CNJ1/AC.3/SR 433 E/CN.%/SR;99, 100, 101, 147, 15k,
E/CN.l /170, 188, 250, 2
137, L.l513 BSC (XIII), suppl.9, annex IIT, art,é.

31ls
0, 35%/8dd.5, 515/Add.li; E/CN.I/L.
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annex G, art.l
OHR (IT) E/CN./AC.3/SR. E/CNL/%7, %9; B/CN.L /56, I
- z,0,6,9; art.83 ESC (VI) suppl.l, .
E/CN . /SR.36 annex BII, art.9
DG (II) E/CN./AC.L/SR. B/CH.J/AC.1/19, 23 and 9
23, 32 Add.1l and 2; E/CN.L/AC.1/
1; E/0n.L/82 and add.2, 3,
s 9, Ty 8, 11, 12;
E/C.L/95, annex B, ar§f9
CHR (III) | B/CN.0 /89 g
CHR (V) E/CH.L/SR.95, 96, E/CH../170 end Add.l E/ON. 9
98, 99, 100, 101, 1/188, 198, 200, 201, 203,
102, . 206, 231, 235, 250, 252,
259, 260, 266; ESC (IX),
suppl.10, ennex I, art.9,
annex II, art,9
CHR (VI) E/CN.lL/SrR.1Llt, E/CN.h/BSB/Add.l,VZ 3, 6,
1;;, 16, 147,148 7, 8, 9, 10, 11; E/éN.u/ ’
150, 199 59, 397, 399, L00, LOT,
02, [105 and Rev.1l, 106,
o9, 10, lj11, 21y ESC (XI)
suppl.5, annex I, art.6,
annex I1, art.6
ESC (XI) E/AC.7/SR.1L7, E/C.2/259 and Add.1 6
18, 149, 153
GA (V) %3rd Com., 288th, 6
. 289th, 291st,
296th mtgs.,
CHR (VIT) E/CN /515 /60d.2,0,1%; 6
H/CN.0/525 528 ,paras.109-12],,
E/cm.u/éé5 and Rev,1;
/CH/N60/21:08C (XIIT), suppl.9,

annex I, art. &, apmex ITI, art.

o/ .
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