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The European Court of Human Rights … is more 
than just another European institution, it is a symbol. 
It harmonizes law and justice and tries to secure, as 
impartially and as objectively as is humanly possible, 
fundamental rights, democracy and the rule of law 
so as to guarantee long lasting international stability, 
peace and prosperity … The European Convention 
on Human Rights has brought into being the most 
effective international system of human rights 
protection ever developed. As the most successful 
attempt to implement the United Nations Universal 
Declaration of Human Rights of 1948 in a legally 
binding way, it is part of the heritage of international 
law; it constitutes a shining example in those 
parts of the world where human rights protection, 
whether national or international, remains an 
aspiration rather than a reality; it is both a symbol 
of, and a catalyst for, the victory of democracy over 
totalitarian government; it is the ultimate expression 
of the capacity, indeed the necessity, for democracy 
and the rule of law to transcend frontiers.1

Luzius Wildhaber

President of the Court, 1998–2007

At first sight this statement might strike the reader as 
somewhat audacious. But it is not: it is accurate. The 
European Court of Human Rights is unique. In terms of 
numbers, no other international tribunal deals with so 
many cases. In terms of substance, no other supervisory 
body has been able to reach such a level of sophistication 
in shaping and refining human rights standards. In terms 
of significance, the Court’s judgments have an impact 
matched by no other human rights body, not only on the 
parties whose disputes are settled in final and binding 
rulings, but also on the community of 47 Contracting 
Parties as a whole. In terms of legal status, few treaties 
can claim to have developed from common international 
undertakings to instruments of a constitutional standing, 
and there is arguably no court in the world that has done 
so much for the emancipation of the individual as a subject 
of international law.

In other words, while many would readily agree that the 
Court has achieved a lot, any attempt to capture in a few 
words what it has accomplished in half a century of judicial 
work faces the problem that its achievements stretch in so 
many different dimensions. And one could add still others. 
For instance, the Court’s most revealing accomplishment 
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lead us into four distinct areas that, taken together, will, 
it is hoped, give a fair picture of what the Court has done 
in its first half century. Those areas are: numbers, rights, 
principles and impact.

Numbers

There is no need to recount in great detail the history of the 
Court – the development of the ‘Strasbourg system’ has been 
described extensively in other contributions to this volume. 
It will be sufficient to highlight some of the statistics as 
an obvious way to approach the magnitude of the Court’s 
achievements.

The years 1959 to 2009 have witnessed a chain reaction. 
After a slow start there was an exponential growth in the 
number of applications. Individual applications, that is; 
inter-State complaints have never been popular in the capitals 
of the Contracting Parties. Few individual complaints were 
lodged in the early years, which is not surprising given that 
the Convention was hardly known either by the public at 
large or by the legal profession. Arguably, the Convention 
was perceived as a solemn statement of common values, not 
as a legal tool for actual use in the courtroom. As a result, 
the Commission received only 138 applications in 1955. 
Ten years later the number had risen to 310, but it was still 
modest, which meant that few cases reached the Court in 
its first decade. The situation was still comparable in 1975 – 
466 new complaints were lodged with the Commission, and 
two judgments were delivered by the Court – and even in 
1985 there were 596 new cases and 11 judgments delivered 
by the Court, of which four were strike-outs. In these years 
the Strasbourg case-law was, to a considerable extent at 
least, the Commission’s case-law. Although its reports and 

opinions were not binding in law, the views developed 
over the years by the Commission carried great weight.3 
On the one hand, the Court, to the extent that it was 
approached, would often follow the Commission’s opinion. 
On the other hand, the so-called ‘negative jurisprudence’ 
(whereby the Commission rejected cases as inadmissible) 
was extremely important because it defined the areas in 
which the Convention could be applied. If the Commission 
systematically rejected particular kinds of complaints (as 
it did, for instance, with abortion cases),4 then there was 
nothing that the Court could do about it.

Everything changed in the late 1980s, however. At a 
time that the European Convention became better known 
in the existing States Parties, many countries from central 
and eastern Europe acceded to the Council of Europe 
and ratified the Convention. As a result, the number of 
applications rose from 1,009 in 1988 to 2,037 in 1993 to 
5,981 in 1998 to 27,189 in 2003 to well over 50,000 in 
2008. Further increases are anticipated. Not only did the 
number of complaints rise. The ‘output’ went up as well, 
especially after the reform of the Convention system on 
1 November 1998. On 18 September 2008 a milestone was 
reached when the Court delivered its 10,000th judgment.5 
Indeed, the rise in productivity was such that more than 90 
per cent of the Court’s judgments since its creation in 1959 
have been delivered between 1998 and 2008.

Judgments, however, are only the tip of the iceberg. Over 
90 per cent of all applications are rejected as inadmissible. 
Most of these cases are dealt with by Committees of three 
judges (and, since Protocol No. 14 came into effect, by 
Single Judges), but the Chambers and the Grand Chamber 
may declare applications inadmissible as well. Although the 
overwhelming majority of admissibility decisions are technical 
in nature, some of them are of great substantive importance.6 
Part of the explanation is that, by virtue of Article 35 of 
the Convention, a case may be rejected if it is ‘manifestly 
ill-founded’. Although this expression suggests that the 
complaint obviously has no merits at all, the Strasbourg 
institutions have always used a liberal interpretation of 
this term. Some cases have been rejected as ‘manifestly ill-
founded’ only after lengthy deliberations. Again, there is a 
steep rise in productivity here: in the year 2009 alone, the 
Court delivered more inadmissibility decisions (33,065) than 
were delivered in the entire period 1955–98 (32,602).

is arguably something that is not expressly stated in 
any of its decisions and judgments. On the one hand, 
European citizens find it self-evident that they can litigate in 
Strasbourg, as a sort of natural extension of litigation at the 
national level, and on the other hand, the same States that 
jealously guarded their sovereignty less than half a century 
ago are now prepared to change their domestic law and 
practice in response to the case-law of the Strasbourg Court. 
Indeed, they ask the Court for guidance and encourage it 
to indicate solutions when systemic problems are identified. 
In other words, the Court has managed to acquire a well-
established position in the European legal landscape.

This is not to say that there are no weak points or 
problems. As is only too well known, the Court is seriously 
overburdened. As a result, it takes years before cases, even 
urgent ones, are dealt with. The Court’s fact-find capacity 
is limited, and it has had difficulties in addressing systemic 
problems and large-scale human rights violations. Victims 
may feel frustrated when they discover the Court’s limited 

powers to remedy violations. Political support for the Court 
has been less than unwavering in some States, and criticism 
was heard, not surprisingly, first and foremost in those 
States that were the subject of large numbers of complaints. 
Moreover, although it seems fair to say that in general the 
tabloid newspapers have never been the Court’s strongest 
supporters, the climate has changed for the worse in recent 
years. Public support for human rights has been on the 
decline, especially in sensitive areas such as immigration, 
crime control and anti-terrorist measures, and the Court, as 
the flagship of the human rights fleet, has not been immune 
from populist assaults.

Nevertheless, having said that, this is definitely the 
best that international human rights law has to offer. Not 
surprisingly there is an abundance of academic writing on 
the European Convention.2 Far from wishing to compete 
with the large handbooks and the specialized monographs, 
this contribution will seek to gauge the achievements of 
the Strasbourg Court in a few pages. Our exploration will 

Rick Lawson.

(Cartoon by Stan McMurtry published in the Daily Mail of 10 September 1996.)
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and it is also plainly impossible to do justice to 50 years of 
jurisprudence in a few pages. For these reasons a handful of 
leading cases concerning Articles 2 and 6 of the Convention 
will be described here, obviously not with the intention to 
give a complete overview but rather to give an impression of 
the way in which the Court interprets basic rights (such as 
the right to life) and the right to a fair trial, which is invoked 
most often in practice.

The Court’s first judgment about the right to life (Article 
2 of the Convention) was delivered as late as 1995, 40 
years after the Convention entered into force.7 Since then 
the Court has dealt with many cases, mainly stemming 
from the ‘troubles’ in Northern Ireland and the conflict 
between Turkish armed forces and the PKK (Workers’ Party 
of Kurdistan) in the southeast of Turkey.8 In recent years 
the Court has found several violations of Article 2 of the 
Convention in the context of the war in Chechnya.9 Most 
of these cases relate to the allegedly disproportionate use of 
force by law enforcement officials or to the alleged failure 
by the authorities to carry out a proper investigation into 

the victim’s death.10 Other cases have raised sensitive ethical 
issues, such as abortion and the right to die, and these have 
generally led to somewhat evasive decisions in which the 
Court left considerable freedom to national authorities to 
regulate these areas.11

Over the years the Court has often emphasized the 
need for the authorities to carry out a proper investigation 
into the use of lethal force. A failure to carry out such an 
investigation would run the risk of circumventing the legal 
safeguards protecting the right to life, and it might affect 
public confidence in the State’s monopoly on the use of 
force. In this connection the Court has developed elaborate 
standards, and it is interesting to take a somewhat closer 
look at these, because this illustrates the ‘added value’ of the 
Court’s jurisprudence. To start with, a prompt investigation 
is essential in maintaining public confidence and in 
preventing any appearance of collusion in or tolerance of 
unlawful acts.12 For the same reasons, the investigation 
and its results must be sufficiently transparent to secure 
accountability in practice as well as theory. In addition, the 

Despite all efforts, however, the continuing increase in 
the volume of new cases means that there is still a large and 
even a widening gap between the number of cases that the 
Court decides and the number of incoming applications. 
By the end of 2009 the Court had a staggering 119,300 
applications pending before a judicial formation, an increase 
of 23 per cent over the previous year.

Numbers are numbers, but what do they mean? The 
statistics do reveal how ‘normal’ it has become to complain in 
Strasbourg. Indeed, it is safe to say that the right of individual 
application, the cornerstone of the Convention system, has 
developed into a basic feature of contemporary European 
legal culture. In most Council of Europe member States it is 
quite common for a lawyer in a high-profile (or even a not so 
high-profile) case to announce ‘that the litigation will continue 
in Strasbourg’. In all fairness it has to be added, though, that 
the situation still varies from place to place. In some member 
States the authorities still react with hostility if an individual 
dares to go to ‘Europe’, or if they assist others in claiming their 
rights under the Convention. There have even been appalling 
cases where human rights defenders had to pay with their 
lives for their activities, such as the assassination of Natalia 
Estemirova, the head of the Human Rights Centre ‘Memorial’ 
in Grozny (Chechnya), on 16 July 2009.

The statistics also show what a huge effort has been 
made to handle the unprecedented flow of applications. 
Beyond the formal adoption of Protocols intended to 
make the work of the Strasbourg institutions more 
efficient, many practical measures have been adopted. The 
size of the Registry has expanded, its working methods 
have been streamlined, and the possibilities of technology 
have been stretched. There is a danger, however, in 
focusing only on productivity. Leaving aside the obvious 
difficulty of ensuring high quality when working under 
pressure, it may be tempting for the Court to invest in 
visible increases in the number of cases disposed of. But 
the likely result is that time is devoted to straightforward 
cases at the expense of the more complex ones – for 
instance cases that point to the existence of systemic 
problems and/or involve the most serious human rights 
breaches – and cases that raise new questions concerning 
the interpretation of the Convention.

Rights

The last remark brings us to the hallmark of the Court: 
its interpretation of the rights and freedoms protected 
by the Convention. It is trite to say that it is the Court’s 
case-law that added flesh to the bones of the Convention, 

2010 marked the 
25th anniversary 
of the René Cassin 
Competition, which 
takes the form of 
a mock-trial of 
a fictitious case 
concerning alleged 
Convention violations. 
Teams retained for 
the finals plead their 
case in the Human 
Rights Building in 
front of judges of 
the Court and other 
legal personalities. A 
similar competition 
– the Sporrong 
Lönnroth Moot Court 
Competition – travels 
within the Nordic 
countries.

Demonstration on the occasion of a Court hearing.
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A ‘Living Instrument’
Ever since the case of Tyrer the Court has underlined that 
the Convention is a ‘living instrument’ which must be 
interpreted in accordance with present-day conditions.23 
This approach has greatly contributed to the continued 
relevance of the European Convention to contemporary 
society. In order to determine what ‘present-day conditions’ 
are the Court often follows a comparative approach, seeking 
to identify common standards and developments in the laws 
and practices of the States Parties to the Convention. The 
Court is also increasingly prepared to take into account 
international trends.24 For example, the Canadian Charter of 
Rights and Freedoms and the jurisprudence of the Canadian 
Supreme Court have inspired the Strasbourg Court on 
more than one occasion.25 Of course, the persuasiveness 
of this approach depends to a considerable extent on the 
transparency and consistency of the process, and indeed the 
Court is increasingly prepared to indicate the factual basis 
when asserting that common standards exist.26

In 1999 the Court added that its dynamic interpretation 
will not lead to a lowering of standards – quite the contrary: 
‘The increasingly high standard being required in the area 
of the protection of human rights and fundamental liberties 
correspondingly and inevitably requires greater firmness in 
assessing breaches of the fundamental values of democratic 
societies.’27

Rights that are ‘Practical and Effective’
Another long-standing principle is that the Convention 
is ‘intended to guarantee not rights that are theoretical 
or illusory but rights that are practical and effective’.28 
This teleological approach offers a powerful argument for 
the Court to go beyond appearances and to examine if 
an individual has really been able to enjoy their rights in 
practice.

It is also the driving force behind the doctrine of ‘positive 
obligations’, requiring the authorities to take reasonable 
and appropriate measures if they are aware that individuals 
are at risk.29 That does not mean, of course, that a positive 
obligation to prevent every possibility of violence can 
be derived from the Convention, but in several cases the 
Court has found that the authorities had failed to protect 
individuals against private assailants30 and even against 
natural hazards.31 In the context of the right to a fair trial, 
for instance, the Court observed as early as 1980 that the 
authorities should intervene if they note that a defence 

lawyer assigned to the suspect for legal aid purposes fails 
to conduct an effective defence. The Court stated that 
‘mere nomination does not ensure effective assistance since 
the lawyer appointed for legal aid purposes may die, fall 
seriously ill, be prevented for a protracted period from 
acting or shirk his duties. If they are notified of the situation, 
the authorities must either replace him or cause him to fulfil 
his obligations’.32

The State as Ultimate Guarantor of Rights and Freedoms
The third general principle to be mentioned here is again 
closely related to the effet utile of the Convention. The State, 
as a Contracting Party to the Convention, is the ultimate 
‘guarantor’ of the rights and freedoms enshrined in it: ‘The 
State has a positive obligation to ensure that everyone 
within its jurisdiction enjoys in full, and without being 
able to waive them, the rights and freedoms guaranteed 
by the Convention.’33 Thus the State cannot absolve itself 
from the obligation to secure the rights and freedoms of 
the Convention by delegating tasks to private bodies or 
individuals.34 Nor can it do so by transferring competences 
to international organizations.35 Along similar lines the 
Court noted in a fairly laconic fashion that States may 
encounter practical difficulties in securing compliance 
with the rights guaranteed by the Convention in all parts 
of their territory, but ‘each State Party to the Convention 

victim’s next-of-kin must be involved in the procedure to 
whatever extent is necessary to safeguard their legitimate 
interests.13

The Court also demands that the authorities take 
reasonable steps to secure the evidence concerning the 
incident, including inter alia eye-witness testimony, forensic 
evidence and, where appropriate, an autopsy report 
that provides a complete and accurate record of injury 
and an objective analysis of clinical findings, including 
the cause of death.14 As a rule, the people responsible 
for the investigation and those who carry it out must be 
independent from those who are implicated in the events. 
This means not only a lack of hierarchical or institutional 
connection but also a practical independence.15 The 
investigation’s conclusions must be based on a thorough, 
objective and impartial analysis of all relevant elements 
and must apply a standard comparable to the ‘no more 
than absolutely necessary’ standard required by Article 2 
§ 2 of the Convention.16 Finally, the investigations must 
be capable of leading to the identification and punishment 
of those responsible. If the investigations result in the 
prosecution and conviction of State officials, the penalty 
imposed should be sufficiently deterrent. In this connection 
the Court observed: ‘While there is no absolute obligation 
for all prosecutions to result in conviction or in a particular 
sentence, the national courts should not under any 
circumstances be prepared to allow life-endangering offences 
and grave attacks on physical and moral integrity to go 
unpunished.’17

Entire monographs have been devoted to the right to 
a fair trial.18 Article 6 of the Convention is the provision 
most often invoked and most often found to be infringed. 
It provides for a number of general principles, such as the 
right to be heard by an ‘independent and impartial tribunal’ 
and the right to a public hearing. In addition, it provides 
for a number of specific defence rights, such as the right 
to cross-examine witnesses. The requirement that courts 
should handle cases ‘within a reasonable time’ gives rise 
to complaints from virtually all corners of Europe.19 In an 
attempt to roll back the enormous number of applications 
about undue delays, the Court insists since the Kudła case 
that States – as long as they cannot solve the underlying 
problem of overburdened judicial systems – provide a 
national remedy allowing litigants to expedite a decision 
by the courts dealing with their case or to obtain adequate 
redress for delays that have already occurred.20

Several guarantees are not mentioned expressly in Article 
6. They have been developed in the Court’s case-law. In 
the leading case of Golder, the Court accepted that Article 
6 § 1 contains a right of access to court. In the equally 
well-known Airey case it held that Article 6 § 1 may, under 
certain circumstances, entail a right to free legal aid. In 
Hornsby, it added that the right to a fair trial implies that 
judgments must be executed. Jalloh is an authority on the 
privilege against self-incrimination.21 The Court has also 
derived from Article 6 § 1 an obligation for the domestic 
courts to conduct a proper examination of the submissions, 
arguments and evidence and to give adequate reasons for 
their decisions.22

Principles

While interpreting the individual rights and freedoms 
enshrined in the Convention, the Court has developed 
several general principles that return time and again 
in its case-law. These principles – some inspired by 
domestic administrative law, others unique to Strasbourg 
– have become the trademark of the Court. It is not an 
exaggeration to say that they have had a profound influence 
on international human rights law.

Danger lurks in every nook and crevice where human rights are 
concerned; indeed the danger may be even greater in a democracy 
in that the mere fact that people live in an ostensibly democratic 
society may numb their awareness of any breaches that may be 
committed sometimes furtively under cover of apparent legality. 
Many people tend to assume that living in a democracy affords 
them a safe haven from human rights violations. This is not 
necessarily so, and the price of liberty remains, as always, eternal 
vigilance …  No government on earth is immune from the possibility 
of error or injustice, even in countries with the best record for the 
administration of justice and the protection of civil liberties … No 
State will fall short of its democratic credentials in the domain of 
human rights if it is prepared to make amends for its deficiencies. 
Error is human, it is only persistence in error that is reprehensible 
since democracy must necessarily ensure its own credibility.

Edwin Busuttil*

Member of the Commission, 1967–99
Above: Diane Pretty was dying of motor neurone disease and wished to be able 
to control how and when she died and be spared suffering and indignity. She 
was prevented by her disease from committing suicide on her own and wished 
to be assisted by her husband (left), but the Director of Public Prosecutions had 
refused her request to guarantee him freedom from prosecution if he did so. In its 
judgment of 2002 the Court found that no right to die, whether at the hands of a 
third person or with the assistance of a public authority, could be derived from the 
Convention, which had accordingly not been violated.
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significance for the application of the abso lute rights (Articles 
2, 3 and 4), but even in that area the Court may exercise 
restraint when confronted with opposing views. The case of 
Vo illustrates this:

At European level, the Court observes that there is 
no consensus on the nature and status of the embryo 
and/or foetus … At best, it may be regarded as 
common ground between States that the embryo/
foetus belongs to the human race … Having regard 
to the foregoing, the Court is convinced that it is 
neither desirable, nor even possible as matters stand, 
to answer in the abstract the question whether the 
unborn child is a ‘person’ for the purposes of Article 
2 of the Convention.47

In a way this case-law represents the reverse side of the 
Tyrer coin, as described above. If there appears to be 
consensus among the Contracting Parties the Court will 
feel confident to impose ‘European’ standards on a single 
dissident State.48 On the other hand, the Court will avoid 
taking a clear position in controversial matters.

The use of the margin of appreciation has always 
remained somewhat controversial. Its supporters regard the 
doctrine as a wise example of judicial restraint, which is in 
general appropriate given the sensitivities among European 

States. Others argue that this deference is difficult to 
reconcile with the basic presumption of human rights – that 
is, that all human beings are born free and equal in dignity 
and rights. Why should a publication (such as The Little 
Red Schoolbook, which gave rise to the famous Handyside 
case) be freely available in Denmark but prohibited in the 
United Kingdom? This debate continues and is likely to 
continue, both within and outside the Court.

Impact

In the end, what counts is impact. To what extent is the 
Court capable of ending situations that it regards as 
contrary to the European Convention on Human Rights? 
There are several ways to answer this question, some more 
speculative than others.

First, what is the Court’s impact on the fate of the 
individual applicant? In this connection it is important to 
realize that the Court’s powers are limited. It cannot order 
release of a prisoner, re-open proceedings at national level 
or grant a resident permit. Pursuant to Article 41 of the 
Convention, the Court may (or may not) find one or more 
violations of the Convention, and, if a violation is found, 
award ‘just satisfaction’ to the victim. This may cover both 
pecuniary and non-pecuniary damage as well as legal costs.

Within the parameters of this system the Court may 
be said to be highly effective – damages are always paid, 

nonetheless remains responsible for events occurring 
anywhere within its national territory’.36

Against this background it will come as no surprise 
that the State is responsible for all acts and omissions of 
its institutions, regardless of whether the act or omission 
in question was a consequence of domestic law or of the 
necessity to comply with international legal obligations. 
No distinction is made as to the type of rule or measure 
concerned, and no part of a Contracting Party’s ‘jurisdiction’ 
is excluded from scrutiny under the Convention.37

Alignment with General International Law and Practice
By 1975 the Court had accepted that it should be guided 
by the Vienna Convention on the Law of Treaties when 
ascertaining the meaning of the Convention.38 In recent 
years great efforts have been made to interpret the 
Convention in line with generally accepted international 
concepts of State jurisdiction, State responsibility, State 
immunity and so on.39 The Court has repeatedly stressed 
that the Convention ‘cannot be interpreted in a vacuum’.40 
The Convention should as far as possible be interpreted 
in harmony with other rules of international law without 
losing sight of its nature as a human rights instrument.

The Court has also long recognized the growing 
importance of international cooperation and of the 
consequent need to secure the proper functioning of 
international organizations.41 Several judgments reflect a 
desire not to stand in the way of international cooperation42 
and, indeed, to support it.43 This illustrates that there are 
limits to the Court’s perception of the 
State as ultimate guarantor of rights and 
freedoms and the Court’s willingness to 
hold the State responsible for all acts and 
omissions of its organs.

The Margin of Appreciation
In the Handyside case the Court 
acknowledged that it is not possible to 
find a uniform European conception of 
morals as ‘morals vary from time to time 
and from place to place’.44 By reason of 
their ‘direct and continuous contact with 
the vital forces of their countries’, the 
Court continued, ‘State authorities are 
in principle in a better position than the 
international judge’ to give an opinion 

on the exact content of the require ments of morals as well 
as on the necessity to restrict fundamental rights in order to 
protect morals. Consequently, the Court left the domestic 
authorities a ‘margin of appreciation’. The margin, which in 
subsequent years developed into a cornerstone of the Court’s 
jurisprudence, is essentially an area of discretion or latitude 
that the Court is prepared to leave to the national authorities.

More than 30 years after Handyside the margin of 
appreciation is still alive and kicking. The Court accepts the 
cultural diversity of Europe, especially in the fields of morals 
and religion, and tends to leave the State a wide margin of 
appreciation when it regulates these areas.45 In the case of 
Evans, the Grand Chamber observed:

A number of factors must be taken into account when 
determining the breadth of the margin of appreciation 
to be enjoyed by the State in any case under Article 8. 
Where a particularly important facet of an individual’s 
existence or identity is at stake, the margin allowed to 
the State will be restricted … Where, however, there is 
no consensus within the member States of the Council 
of Europe, either as to the relative importance of the 
interest at stake or as to the best means of protecting 
it, particularly where the case raises sensitive moral or 
ethical issues, the margin will be wider … There will 
also usually be a wide margin if the State is required to 
strike a balance between competing private and public 
interests or Convention rights.46

It should be added that the margin of 
appreciation is particularly relevant 
in respect of the rights that can be 
restricted under the Convention, such 
as the right to privacy and the freedom 
of religion. As a rule, it has less, if any, 

Left: The Little Red Schoolbook was written by 
two Danish teachers in 1969 and encouraged young 
people to question societal norms. It immediately 
stirred up controversy as some feared it would 
erode the moral fabric of society and it was banned 
in certain countries. In the United Kingdom, the 
book was the subject of a successful prosecution 
under the Obscene Publications Act. In its judgment 
of 1976 in Handyside v. the United Kingdom the 
Court found that the publisher’s criminal conviction 
and the seizure and subsequent forfeiture and 
destruction of the matrix and of hundreds of 
copies of the book had not violated his freedom of 
expression.

In 2008, 200 
schoolchildren 
from five countries 
presented their work 
on human rights to 
representatives of 
the Court and the 
Council of Europe and 
planted a tree in front 
of the Human Rights 
Building.
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Whatever methodological queries one might have, no 
one could disagree with the words of the Court’s current 
President, Jean-Paul Costa:

The Convention system and the Court have achieved 
remarkable success. They exert considerable influence on 
the rights and freedoms in the 47 States. As a source of 
inspiration their impact extends even beyond the frontiers 
of Europe. They have, through the process of protecting 
and developing rights, contributed to establishing peace 
and stability and to strengthening democracy, especially 
in countries where authoritarian regimes had given way 
to democracy and during the period of transition which 
followed the fall of the Berlin Wall.53

Rick Lawson

Professor Lawson holds the Kirchheiner Chair in the 

Faculty of Law, Leiden University
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without exception – and this is in no small part due to the 
Committee of Ministers, which, pursuant to Article 46 of the 
Convention, is responsible for supervising the execution of 
judgments. The Committee will ensure in the first place that 
payment of any just satisfaction decided by the Court is made 
as ordered. In addition, the Committee will see to it that 
individual measures are, where necessary, taken in order to 
ensure restitutio in integrum – that is, that the victim is put, 
as far as possible, in the same situation as they enjoyed before 
the violation of the Convention. These measures may consist, 
for instance, of re-opening proceedings at national level, 
granting a resident permit or striking out criminal records.

But the execution of judgments has another dimension 
– that of the impact on other cases than those of the 
individual applicant. When acting under Article 46 of the 
Convention, the Committee of Ministers will also examine if 
general measures are, where necessary, adopted in order to 
avoid similar violations of the Convention in future. These 
measures may include constitutional, legislative or regulatory 
amendments, a change in administrative practice or in 
case-law, publication and/or dissemination of the Court’s 
judgment. It is this process that, crucially, acts as a multiplier 
of the Court’s judgments in the national legal order from 
which the first complaint stemmed. This ‘multiplier effect’ 
was acknowledged by the Court in the Pretty case:

It is true that it is not this Court’s role under Article 
34 of the Convention to issue opinions in the abstract 
but to apply the Convention to the concrete facts 
of the individual case. However, judgments issued 

in individual cases establish precedents albeit to a 
greater or lesser extent and a decision in this case 
could not, either in theory or practice, be framed in 
such a way as to prevent application in later cases.49

Against that background it comes as no surprise that the 
impact of a judgment may extend beyond the borders of the 
country concerned. Many Contracting Parties now adhere 
to the theory that it is the Convention as interpreted by the 
Strasbourg Court that is binding upon them. This means that a 
judgment, even if it happens to concern complaints addressed 
against another State, may contain highly relevant principles 
for all Council of Europe member States. Indeed, this seems to 
be the approach taken in the recent case of Opuz:

The Court must next determine whether the national 
authorities have taken all reasonable measures to 
prevent the recurrence of violent attacks against the 
applicant’s physical integrity … In carrying out this 
scrutiny, and bearing in mind that the Court provides 
final authoritative interpretation of the rights and 
freedoms defined in Section I of the Convention, the 
Court will consider whether the national authorities 
have sufficiently taken into account the principles 
flowing from its judgments on similar issues, even 
when they concern other States.50

Nevertheless, one has to be careful when it comes to causality. 
If, in the wake of the Salduz judgment, the Dutch rules 
concerning access to a defence lawyer during police detention 
are amended, is it because of the Salduz judgment, is it because 
the European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment (CPT) had 
repeatedly called for immediate access to a defence lawyer 
during police detention, is it because the Commissioner for 
Human Rights during his visit in September 2008 had urged 
the Dutch authorities to grant immediate access to a defence 
lawyer during police detention, or is it because the existing 
practice was under review anyway?51 In 2007 the Council 
of Europe itself published an interesting overview of the 
impact of its human rights mechanisms, but it is limited to 
‘selected examples’, and the document ‘does not claim to 
be exhaustive’.52 Indeed, it would be physically impossible 
to analyse for each of the Court’s judgments what its actual 
impact is in each of the 47 Council of Europe member States 
and to identify which factors were influential in that respect.

The Court is receiving more cases than it can deal with. 
(Cartoon by Jos Collignon.)
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professional if the Court had behaved differently, and Protocol 
No. 11 gave it no mandate to give a different or extended content 
to the Convention guarantees.

It must be conceded that in spite of these arguments in 
favour of continuity, the underlying philosophy of judges is 
crucial. Contrary to what many outsiders believe, it does not 
necessarily matter whether judges had their training in common 
law or in civil law systems or in western or in eastern Europe. 
However, it does matter whether judges believe that their task is 
to support helpless individuals or European integration or non-
governmental organizations or sovereign States or social justice 
or new governmental structures in the new member States or a 
well-balanced mix of a multitude of factors.

With the new Court settled in Strasbourg on a permanent 
basis, it was especially important to maintain a dialogue with the 
domestic supreme and constitutional courts. In the old Court this 
could easily be achieved with the help of those judges who were 
at the same time also members of national courts. In the new 
Court I felt it was particularly important to accept the invitations 
of supreme and constitutional courts in the member States in 
order to explain (as a rule together with the national judge) the 
Convention system and the European Court of Human Rights, 
to emphasize the subsidiarity of the system, to encourage the 
domestic courts to confront and accept their responsibilities and 
to explore ways of further improving human rights protection …

The steady, inexorable increase in the workload of the new 
Court necessitated a permanent reappraisal and change of 
working methods and the renunciation of all services that were 
not indispensable. In the autumn of 2007 the Court expected 
more than 53,000 applications for the year. In fact, it had 104,000 
applications pending before it, l0,000 of which had been pending 
for more than three years and therefore constituted a backlog.

In the meantime, after an internal and an external audit 
report and a management report of 2004–5, it has become 
reasonably clear that the Court is well organized and managed. 
Its main problem is that it is simply not possible to handle the 
avalanche of applications without inordinate delay, on the basis 
of the existing structures. Additional Protocol No. 14 would have 
allowed some additional procedural streamlining. Almost all 
States have ratified it, but the Russian Duma refused to give its 
approval at the end of 2006, so that further Convention reform 
looks unlikely in the near future.2 And the Russian veto has, of 
course, a chilling effect when new ideas such as those of the 
Wise Persons Report of 2007 are submitted.

The old and the new Courts have had quite different 
identities and peculiarities. From the London club atmosphere 
to conveyor-belt productivity, from a specialized international 
tribunal to a pan-European quasi-constitutional court, they 
would appear to be worlds apart. Yet the ideals and the idealism 
have remained the same. And a healthy dose of idealism will be 
necessary, now and in the future. It is granted that the Court’s 
future looks solid when we consider its inspirational role and 
the many needs for which it should cater. However, the future 
looks somewhat less bright when we consider the fact that 
present structures and budgetary means do not permit the 
Court to play its important role fully.

Luzius Wildhaber*

President of the Court, 1998–2007

1. Editor’s Note: The situation changed with the adoption of Resolution CM/
Res(2009)5, wherein the Committee of Ministers stipulated that judges were 
to benefit from the pension arrangements in place for Council of Europe 
staff members and be affiliated to the medical and social insurance scheme 
of the Organization. The Resolution entered into force on 1 October 2009. 

2. Editor’s Note: Protocol No. 14 was ratified by Russia on 18 February 2010.

ThE OLd And ThE nEW EurOpEAn COurT OF 
humAn righTs

In the 1990s the old Court decided some 50 to 100 cases each 
year. Of course, in these years Strasbourg had a two-tier 
procedure: before the Court came the European Commission, 
and the Commission was a first, rather than a filter, instance. 
Indeed, when the new Court expressed the view (which 
unfortunately found no favour with the governments) that its 
workload should be focused on priority cases and issues and 
that a filter instance should be introduced, the main idea was to 
eliminate inadmissible or repetitive applications, rather than to 
provide for a two-tier examination of meritorious cases …

Each case was handled and discussed with great care, or 
perhaps it would be more correct to say that the low number of 
cases allowed the old Court to handle each application carefully. 
Only exceptionally was a case not argued at a public hearing. 
At the second deliberations the whole draft judgment was read 
out and scrutinized. Sometimes a third deliberation was added. 
Information concerning comparative law was collected with the 
help of inquiries among the judges.

The figure of the rapporteur who has become so influential 
in the new Court did not exist in the old Court. Instead, drafting 
committees were appointed, and national judges were asked to 
check draft judgments carefully as to the facts and the domestic 
law. The delegate of the Commission appeared at public hearings 
as a helpful amicus curiae or Advocate General in order to explain 
the views of the Commission. It is a pity that no such figure was 
created to help the new Court.

Chambers were constituted by drawing lots. Owing to this 
system there was a constant mix of judges, a factor that avoided 
discrepancies. It also had the result that the judges identified 
more with the Court as such than with the Chambers. By 
contrast, the new Court is divided into four Sections (five since 
2006). Judges might therefore be tempted to identify more with 
the practices and idiosyncrasies of their Sections than with the 
Court as such. Any such tendency (if any) would, of course, be 
regrettable. The problem is exacerbated by the fact that the 
Sections of 1998 were to a certain extent composed differently in 
2001 but – largely because of the resistance of numerous judges 
– were hardly reshuffled in 2004 and 2007.

In the old Court the two linguistic groups speaking 
predominantly either English or French were of almost equal 
size. This has clearly changed in the new Court in which the 
group that relies mostly on English is practically double the size 
of the group who prefer to speak French.

For me the old Court in the 1990s offered the truly historic 
adherence, after the fall of the Iron Curtain and the break-up of 
the Soviet Union and ex-Yugoslavia, of the formerly communist 
States to the Council of Europe and the European Convention 
on Human Rights. This signified at the same time the arrival of 
new judges from these countries … And this is one of the decisive 
reasons why I remember these years as an inspiring, exciting and 
enriching time. At the same time it must be said that the daily life 
at the old Court was far less influenced and shaped by the cases 
from the new member States than was life at the new Court.

When I arrived at the old Court in 1991 judges had to spend 
one week a month in Strasbourg. By the time the Court became 
full time in 1998 this period had been extended to more or less two 
weeks a month. Judges had their main bread-winning job in their 
own countries. As in the new Court, their professional background 
was mixed. A little bit more than one-third were national judges, a 
little bit less were professors; the others were former members of 
government, civil servants, magistrates or attorneys. It is difficult 
to categorize the judges because a sizeable number of them have 
a chequered career with various orientations.

From the standpoint of the Council of Europe, the judges 
were considered more or less like legal experts, getting 
compensated for expenses and being paid a per diem rate. In 
the new, full-time Court judges are obviously paid a salary, but 
shamefully the Council of Europe refused any pension or social 
security scheme to them, thus betraying its own principles and 
legal bases.1

The new Court began its work in November 1998, working 
with all the verve and enthusiasm of a new start. One quarter 
of the judges (10) had already been judges in the old Court, one 
quarter (10) had been members of the Commission, whereas 
half (20) were new to the Strasbourg instances. Despite the 
divergences stemming from the different professional and 
geographical backgrounds and life experiences, the vast majority 
of the judges soon settled into a relatively homogeneous routine, 
which in turn resulted in a pleasant working atmosphere. Article 
5 § 5 of Protocol No. 11 assigned the 89 cases pending before the 
old Court to the Grand Chamber of the new Court. A welcome 
side-effect of this initial focus on the Grand Chamber rather than 
the Sections was that it facilitated the coming together of the 
judges of the new Court.

The new Court followed in its activity the existing case-
law, except where the doctrine of an evolutive interpretation of 
Convention guarantees or societal changes or the novelty or 
dimensions of some new problem impelled it to tread new paths. 
There is nothing really surprising in this. It would not have been 
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Others); States contributing troops to KFOR, the international 
armed force stationed in Kosovo*, blamed for injury and death 
allegedly resulting from KFOR’s negligence (decisions of 2007 in 
Behrami and Behrami v. France and Saramati v. France, Germany 

and Norway); and over the Netherlands in her capacity of host 
nation of the International Criminal Tribunal for the Former 
Yugoslavia (decisions of 2009 in Galić v. the Netherlands and 
Blagojević v. the Netherlands).

The Court has not been spared involvement in the aftermath 
of the 2003 attack on Iraq. At the time of writing, the Grand 
Chamber is seized of the question whether the Court has 
jurisdiction over the United Kingdom, which is claimed to be 
responsible for unlawful detention and killing in Iraqi territory 
controlled by British forces (Al-Skeini and Others v. the United 

Kingdom and Al-Jedda v. the United Kingdom).
Cases arising from armed conflict within States Parties to 

the Convention are far more common. These tend to concern 
separatist movements – for example, the PKK (Workers’ Party of 
Kurdistan) in southeastern Turkey and the Provisional IRA (Irish 

Republican Army) in Northern Ireland – whose violence the Court 
itself does not hesitate to label ‘terrorist’. Applications in such 
cases tend to raise classic complaints related to matters such 
as imprisonment and maltreatment, which it is possible for the 
Court to consider. The resulting judgments given by the Court 
number in their hundreds.

In no judgment or decision has the Court taken any 
position on the substance of any actual international conflict or 
domestic strife. It cannot. Its jurisdiction as circumscribed by 
the Convention allows it only to ensure States’ observance of 
the engagements that they have undertaken in the Convention 
and Protocols themselves. The Court is well aware of its role in 
saving Europe from the scourge of war, tyranny and oppression, 
but that is the line that it may not cross.

Egbert myjer

Judge at the Court

and

peter Kempees

Head of the Just Satisfaction Division in the Registry of the Court

ThE COurT’s rOLE in COnFLiCT And  
pOsT-COnFLiCT siTuATiOns

Immediately after the Second World War it was hoped that it might 
in future be possible permanently to prevent war and the attendant 
atrocities. This aspiration was reflected in the Charter of the 
United Nations of 1945, which was intended ‘to save succeeding 
generations from the scourge of war, which twice in our lifetime 
has brought untold sorrow to mankind, and to reaffirm faith in 
fundamental human rights, in the dignity and worth of the human 
person, in the equal rights of men and women and of nations large 
and small’. The Universal Declaration of Human Rights (1948) 
takes these ambitions further: ‘Whereas it is essential, if man is 
not to be compelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights should be 
protected by the rule of law.’

At the universal level these aims were elaborated in the 
Universal Covenants on Civil and Political Rights and on 
Economic, Social and Cultural Rights (1966). At the European 
regional level they were first made tangible by the Statute of the 
Council of Europe (1949) and the European Convention on Human 
Rights (1950), later joined by the European Social Charter (1961, 
revised 1996).

Yet Europe has not been spared its share of conflict and 
oppression since 1945. It is possible to see the presence of the 
Soviet Union in eastern and central Europe until 1989 in such a 
light, for during this time Europe witnessed the brutal repression 
of popular uprisings in East Germany (1953), Hungary (1956) and 
Czechoslovakia (1968). The Berlin Wall, erected in 1961, became 
the symbol of an era in history.

Armed conflict between Council of Europe member States 
was unknown until the occupation in 1974 of northern Cyprus 
by Turkish troops in response to a coup d’etat backed by the 
Greek colonels’ regime. The Cypriot government lodged three 
inter-State cases against Turkey with the Commission between 
1974 and 1977. Since Turkey had accepted the right of individual 
petition in 1987 and especially since, in 1990, it accepted the 
compulsory jurisdiction of the Court, the Court has been faced 
with further cases directed against that Contracting Party: 
a fourth inter-State case brought by Cyprus and a multitude 
of individual applications brought by Cypriot citizens, most of 
whom complain of having been driven from their land in the 
north of the island. Since the delivery of a pilot judgment in 
Xenides-Arestis v. Turkey (2006), property claims have been 
decided by what can best be termed an arbitral body consisting 
of, among others, a former Secretary to the European 

Commission of Human Rights (Hans Christian Krüger). The 
Grand Chamber has made it clear in an admissibility decision 
that affected applicants now have the choice between making 
use of the remedy thus offered, such as it is, and awaiting a 
political solution to be reached by the governments involved 
(Demopoulos and Others v. Turkey, 2010). The Court recently had 
to find violations of Articles 2, 3 and 5 with respect to nine men 
who had gone missing from Turkish-occupied northern Cyprus 
in 1974 Varnava and Others v. Turkey, 2009.

The disintegration of the Soviet Union proceeded more 
peacefully than many expected, and the fact that all but one 
of the Soviet Republics located in Europe are members of the 
Council of Europe and Parties to the Convention itself is a 
measure of how far they have come. Even so, conflicts arose 
in the process that were never properly resolved, and serious 
issues remain. The region of Nagorno-Karabakh remains 
disputed between Armenia and Azerbaijan. Russia maintains a 
military presence in parts of Moldova and Georgia, which have 
declared independence. In the case of prisoners unlawfully held 
in the Transnistria region of Moldova, the Court has had to hold 
both Moldova and Russia in violation of the Convention (Ilaşcu 

and Others v. Moldova and Russia, 2004). Applications arising 
from the recent hostilities in Abkhazia and Southern Ossetia 
are pending against both Russia and Georgia. Two inter-State 
complaints have been brought by Georgia against Russia. The 
situation in Nagorno-Karabakh has given rise to large numbers 
of applications directed against both Armenia and Azerbaijan and 
brought by individuals forced to abandon their ancestral lands.

The dissolution of the former Socialist Federative Republic 
of Yugoslavia has given rise to many applications lodged against 
former Yugoslav republics. A large number raise complaints 
about the failure to allow individuals access to pre-war bank 
accounts in foreign hard currency (for instance, Kovačić and 

Others v. Slovenia, 2008). Others have been brought by persons 
displaced during the hostilities who have sought to return to their 
homes only to find them occupied by others, similarly displaced 
and unwilling to move (as for example Blečić v. Croatia, 2006). 

The disintegration of Yugoslavia was a much more violent 
affair than the other European conflicts mentioned – so much 
so that the international community found it necessary to take 
military action in the region, maintain armed forces in some 
of its former component parts and set up a dedicated criminal 
tribunal. The Court has had to decline jurisdiction over the 
European component States of NATO, which applicants blamed 
for the death of their relatives in an air attack on Belgrade in 
1999 (decision of 2001 in Banković and Others v. Belgium and In 2010 almost 15,000 people remain unaccounted for as a result of the wars that scarred the Balkans in the 1990s.
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Kosovo*
The case study of Kosovo aptly demonstrates how the application 
of the European Convention on Human Rights with all of 
its accompanying standards for the protection of individual 
fundamental rights and freedoms is not limited to countries that 
directly participate in the Strasbourg mechanism. Increasingly, 
these standards are gradually and explicitly being adopted as 
natural points of reference and representation of common values 
for all people residing on the European continent, irrespective of 
the territory or State of residence or its status. To a large degree, 
this trend reflects the deep and systemic processes of political 
transformation that have taken place in central and eastern 
Europe since 1989.

Following the cessation of open conflict in Kosovo, the UN 
Security Council passed Resolution 1244 (1999), which placed 
Kosovo under temporary international civil administration by a 
UN mission (UNMIK) to ensure ‘the protection and promotion of 
human rights’ throughout the province. The situation was further 
complicated because it concerned observance of human rights by 
international institutions and bodies, not just by local authorities 

that were yet to come into existence. Further, in accordance 
with UNMIK Regulations, standards reflected in the Convention 
and its Protocols, together with some of the most important 
international human rights instruments, became part of Kosovo’s 
legal order until the province’s final political status could be 
determined.

On 30 June 2000 an ombudsperson was established in 
accordance with UNMIK Regulation no. 2000/38. Its mandate was 
to promote and to protect the rights and freedoms of individuals 
and legal entities and to make sure that everyone in the province 
was able to exercise effectively, as far as circumstances allowed, 
their human rights and fundamental freedoms. The functions 
and powers of the ombudsperson included investigating cases 
concerning violations of human rights and abuse of power by 
international and local bodies of the interim civil administration 
in Kosovo. The powers of the ombudsperson were unique in 
that it could also provide advice and make recommendations 
about the compatibility of domestic laws and regulations 
with recognized international standards, including, again, the 
Convention.

Since 2000 many different Kosovo human rights issues 
were dealt with by the ombudsperson using the Convention 
and the Court’s case-law as their standard. A unique body of 
Convention case-law was built up, based as far as possible on 
the interpretation by the Strasbourg Court of the Convention. All 
these reports and analyses, widely publicized in English as well as 
in local languages, played a critical role in intervening in alleged 
rights violations, and they also had a didactic function, both roles 
being particularly important in a province inhabited by people who 
at that time had no access to other similar human rights bodies 
at any level. The Convention and the Court procedures also had 
considerable influence on the way in which the ombudsperson 
dealt with procedural aspects of individual complaints.

In 2006 a decision was taken to transform the institution of 
the ombudsperson into a purely local body without jurisdiction 
over matters concerning UNMIK. In an effort to fill the resulting 
gap in independent human rights oversight of the international 
administration, the Human Rights Advisory Panel was 
established under UNMIK Regulation no. 2006/12 of 23 March 
2006. The assumption behind the creation of the Panel was 
that an independent body of a quasi-judicial nature would be 
the instrument for reviewing human rights complaints against 
UNMIK, issuing opinions and presenting them to the Special 
Representative of the UN Secretary-General and, on finding 
violations, presenting recommendations about how they should 
be redressed.

Since its establishment the Human Rights Advisory Panel 
has had strong links with the Strasbourg system. Panel 
members are appointed on the proposal of the President of 
the Strasbourg Court. In practice, complaints lodged with the 
Panel have been dealt with almost solely with reference to 
the rights and freedoms guaranteed in the Convention and its 
Protocols. The majority of complaints received by the Panel in 
the initial period of its activity concerned alleged violations of 
the right to protection of property under Article 1 of Protocol No. 
1 and the right to respect for private and family life according 

to Article 8 in relation to decisions concerning ownership and 
occupancy of residential properties. Many cases also raised 
the issue of effective access to a court within the meaning of 
Article 6 § 1, mainly in respect of property-related compensation 
claims pending in the municipal courts. A number of cases also 
concerned the right to life as protected in Article 2.

The Human Rights Advisory Panel, though important for the 
reinforcement of instruments for protection of individual rights 
in Kosovo, is but a temporary body and will exist only as long as 
UNMIK’s mandate lasts. It remains an open question as to what 
institutional form will be taken by other judicial or quasi-judicial 
bodies set up to review alleged violations of fundamental rights 
and freedoms, including those guaranteed by the Convention. It 
is difficult to predict when Kosovo residents will have access to a 
robust mechanism based on the Convention that will entitle them 
to have their complaints dealt with by the Strasbourg Court.

The work of the ombudsperson and their role in Kosovo and, 
more recently, the Human Rights Advisory Panel have set the 
applicable standards for, and are indubitable points of reference 
in, cases involving allegations of human rights violations. 
In drawing heavily on the Convention and Strasbourg Court 
case-law, the ombudsperson and the Human Rights Advisory 
Panel have created a distinctive body of Convention case-law 
that is based on the unique Kosovo context and is external to 
the Strasbourg Court. It is also of interest that in Kosovo, for 
the first time, an international organization, the UN, has been 
held accountable to Convention standards and, notably, to an 
instrument formally within the system of another organization, 
the Council of Europe.

marek Antoni nowicki

Member of the Commission, 1993–9

(Text prepared in February 2009.)

Bosnia and herzegovina
Bosnia and Herzegovina declared independence in March 1992, 
and a war ensued that lasted until the end of 1995.

It was generally agreed from the outset that ‘respect for 
human rights at the highest standards’ would be among Bosnia 
and Herzegovina’s guiding constitutional principles. A legal 
structure, including ombudspeople with sweeping powers, a 
constitutional court and a human rights court, was proposed 
as early as the Vance–Owen peace plan presented in late 1992, 
and the entry into effect of the Dayton Peace Agreement on 
14 December 1995 made it a reality. A specific Agreement on 
Human Rights annexed to the main Agreement as Annex 6 

Left: Thomas 
Hammarberg, 
Council of Europe 
Commissioner for 
Human Rights, visits 
a Roma camp in 
Kosovo in 2010.

Opposite: On 
11 February 2010 
Christine Chinkin was 
sworn in as a new 
member of the Human 
Rights Advisory Panel 
in the presence of 
(from left to right) 
Lamberto Zannier, 
Special Representative 
of the UN Secretary-
General and Head of 
the UNMIK, Marek 
Nowicki, presiding 
member, Paul 
Lemmens, Panel 
member, and Rajesh 
Talwar, Head of the 
Panel Secretariat.
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provided for the protection of ‘the highest level of internationally 
protected human rights and fundamental freedoms’, including 
in particular all those protected by the European Convention 
and its Protocols. There were to be an ombudsperson and a 
jurisdictional body, the Human Rights Chamber.

It was always intended that the international element should 
predominate. Thus, for the first five years the ombudsperson was 
not allowed to be a national of Bosnia and Herzegovina or any 
neighbouring State. Similarly, of the 14 members of the Human 
Rights Chamber, eight were to be non-nationals appointed by the 
Committee of Ministers of the Council of Europe; the remaining 
six, appointed by the entities, were national members (two 
Bosniacs, two ethnic Croats and two ethnic Serbs).

The procedure under the Agreement was in some respects 
similar to that under the original Convention of 1950. Complaints 
were, in principle, to be lodged with the ombudsperson for 
investigation. The ombudsperson, whose position was more or 
less analogous to that of the Strasbourg Commission of Human 
Rights, could refer cases to the Human Rights Chamber. It was, 
however, also possible for applicants to bypass the ombudsperson 
and approach the Chamber directly. Often the ombudsperson 
intervened in proceedings before the Chamber as amicus curiae, 
much as the Strasbourg Commission did before the Court.

Both institutions were supported by a devoted staff 
composed of a majority of Bosnia and Herzegovina nationals 
of all ethnicities, plus a minority of foreigners. In later years 
many of the national staff members, having by then gained 
valuable knowledge and experience, came to occupy positions 

of importance in domestic and international institutions. For 
a long time the Office of the Ombudsperson and the Human 
Rights Chamber received assistance from the institutions of the 
Convention. The Commission and the Court both seconded some 
of their legal staff to serve as deputy ombudsperson or registrar 
of the Human Rights Chamber for extended periods.

The two institutions were intended to be international in 
nature for only five years. The Office of the Ombudsperson was 
in fact handed over to the domestic authorities in late 2001. 
The Human Rights Chamber continued to exist, under a special 

agreement, until the end of 2003, after which its duties were 
taken over by the Bosnia and Herzegovina Constitutional Court.

The Office of the Ombudsperson and the Human Rights 
Chamber did much to fill the void left by the lack of functioning 
domestic courts. Indeed, it is fair to say that for a time the 
Chamber was the only effective jurisdictional body in the 
country. Much of this effectiveness came from the Chamber’s 
power to give binding orders for provisional measures. The 
most frequent use made of it was to prevent illegal evictions, 
often at the ombudsperson’s request, which helped to put a 

stop to the ‘ethnic cleansing’ that had continued after the end 
of the war.

At a more fundamental level, human rights law itself has 
penetrated public life to an extent rarely seen elsewhere. It could 
hardly be otherwise. After all, as long as the Human Rights 
Chamber was the only functioning court in the country, the 
European Convention on Human Rights was the ultimate basis of 
all substantive law.

peter Kempees

Head of the Just Satisfaction Division in the Registry of the Court

Above: The Human Rights Chamber at a hearing 
in Sarajevo in 1998. From left to right: Mehmed 
Deković, Viktor Masenko-Mavi, Želimir Juka, 
Miodrag Pajić, Rona Aybay, Dietrich Rauschning, 
Manfred Nowak (Vice-President), Michèle Picard 
(President), Peter Kempees (Registrar), Hasan Balić, 
Vlatko Markotić, Jacob Möller, Giovanni Grasso, 
Vitomir Popović and Andrew Grotrian. Several senior 
case-lawyers in the Commission Secretariat and the 
Court Registry served as Registrars to the Chamber 
or as Deputies to the Ombudsperson. 

Right: A Roma camp in Kosovo*.
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